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INTRODUCTION 


The American Exemption 


The history of international humanitarian law in the post-Second World War 
period is marked by two inconsistent—indeed, diametrically opposed—ten¬ 
dencies: first, the promulgation of universal standards of justice, the creation 
of institutions where they can be enforced, the advancing application of the 
principle of universal jurisdiction, and the global reach of the forces on which 
the enforcement of the law must rely; second, the capacity of the greatest of the 
great powers to achieve immunity from the application of those standards to 
itself and to its citizens. 1 These two tendencies rest on the same set of condi¬ 
tions: the preponderance of U.S. military power, allowing it to serve in the role 
of the worlds policeman and hence to choose when and whether to subject its 
own citizens and troops to international law. 

For forty years in the second half of the twentieth century there was no U.S. 
jurisdiction in which veterans of the U.S. armed forces could be prosecuted for 
crimes they committed while in military service beyond the nation’s borders. 
During this period American troops could literally get away with murder as 
long as their crimes were not detected or were covered up until after they had 
separated from military service. This was not merely a theoretical possibility: 
some twenty former soldiers did, indeed, get away with murder. 

The jurisdictional problem was well known to the politicians who might 
have solved it: legislators were aware of the jurisdictional gap or jurisdictional 
void from the moment it opened up in 1955, when the U.S. Supreme Court 
struck down as unconstitutional Article 3(a) of the Uniform Code of Mili¬ 
tary Justice. 2 This measure provided for the prosecution by court-martial of 
military veterans for crimes they committed outside the United States while 
in the armed forces. When the Supreme Court struck down that provision, 
Justice Hugo Blacks opinion for the court drew attention to a proposal that, 
because the judgment precluded military courts thereafter from trying veteran 
suspects for crimes committed while in uniform overseas, jurisdiction over 
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such suspects should be vested instead in federal district courts. Accord¬ 
ingly, concerned members of Congress began to try to pass a law to achieve 
this purpose, and they and their successors continued to propose such bills 
periodically for the next forty years. Yet time after time these efforts came to 
nothing. Instead, the jurisdictional gap widened because of later court deci¬ 
sions that immunized civilians accompanying the armed forces overseas from 
court-martial prosecution except in time of war; this lacuna became more 
significant when a military court determined that “time of war” referred only 
to wars declared by Congress and when the burden of American military 
deployments was carried in increasing proportion by civilian employees of the 
government and by private security contractors. The court decisions and the 
lack of congressional action to close the widened jurisdictional gap created a 
“legal Bermuda triangle” confounding the U.S. government’s “moral obliga¬ 
tion to punish criminals.” 3 

The possibility that American troops might commit murder while in uni¬ 
form and then might subsequently escape detection appeared at first a distant 
possibility to legislators and commentators. 4 However, the uncovering of the 
My Lai massacre in Vietnam in 1969 revealed to the nation and the world that 
U.S. troops were not only capable of the mass murder of civilians but had actu¬ 
ally committed such a crime and had escaped detection because of a year-long 
cover-up. Some 90 percent of the army unit whose members perpetrated most 
of the killings were by then out of uniform and consequently could not be 
prosecuted in any court. 5 At this point the leading protagonist in the efforts 
to fill the jurisdictional void, Sen. Sam Ervin of North Carolina, predicted 
that the legislative efforts that had been “bogged down by congressional and 
administrative apathy” for the past dozen years might finally succeed because 
of the impetus the My Lai case provided. “Unfortunately,” a congressional 
aide observed, “it may have taken a massacre” to win executive and congres¬ 
sional backing for a legislative remedy. 6 That prediction was not realized. Even 
though the My Lai massacre and its cover-up had drawn attention to the legal 
defect that was conferring impunity on suspected murderers, Ervin was unable 
to win sufficient political support to close the jurisdictional gap through which 
the suspects had escaped justice. 

After the revelation of the mass killings at My Lai, the legislators’ behavior 
could no longer be explained as the result of apathy: in the quarter century 
from 1969 to 1995 the legislative inaction and governmental indifference to 
America’s international lawlessness were knowing and willful. Why, in the 
aftermath of the revelations about My Lai, did the legislation fail? 

First, and most important, public knowledge of the massacre and its after- 
math had an effect opposite to the one Ervin anticipated: much of the public 
reacted negatively to the conviction of 1st Lt. William Calley, the sole service- 


The American Exemption 


3 


man found guilty of participation in the atrocity. Many citizens believed he 
was a scapegoat, that higher commanders were ultimately responsible for the 
crimes of which he was convicted, that Calley was merely doing his duty, and 
that similar crimes were widespread in Vietnam. They wrote to their elected 
representatives in huge numbers appealing for leniency or a presidential par¬ 
don. In these circumstances legislators had no popular encouragement to seek 
any new measures for trying veterans who had taken part in the atrocity or for 
devising legislative means to prosecute former members of the armed forces 
who might be accused of similar crimes in the future. Legislators rightly per¬ 
ceived that there were no votes to be gained by closing the jurisdictional gap 
and no motive—other than decency, a respect for human life, and a regard for 
international law—to take up a jurisdictional issue that appeared marginal to 
the concerns of their constituents. 

Second, the executive branch, particularly the department that would have 
taken the lead in the prosecution of veterans, the Justice Department, lacked 
the will to pursue a legislative remedy. By a historical accident, the incumbent 
president and attorney general in the period after the disclosure of the My Lai 
massacre, when the legislation had the greatest prospect of winning approval, 
were deficient in the moral qualities that might have equipped the executive 
to defy the trend in public opinion and provide Congress with political lead¬ 
ership. Despite the early support among army judge advocates for remedial 
legislation, the Defense Department too had dragged its feet in drafting laws 
to plug the jurisdictional gap, and until 1968 it worked with the House Armed 
Services Committee to block proposals for such legislation. In 1970 an impor¬ 
tant report by a House Armed Services subcommittee prompted the Pentagon 
to declare its backing for such a law, but the moment passed: when this effort 
failed, the setback blighted the cause Ervin had advocated for the previous 
decade. 

Third, although Ervin was in some ways the best-suited advocate of 
remedial legislation, in other ways he was the worst. He had a reputation for 
independence of thought and for taking a variety of policy positions, some of 
which aligned him with conservatives and some with liberals. In 1972, at the 
end of the decade in which he had repeatedly proposed legislation to close 
the jurisdictional gap, the Congressional Quarterly reported that his voting 
record made him the most independent member of the Senate. 7 His contrarian 
disposition and his intellectual and political independence as well as his par¬ 
ticular committee responsibilities made him the obvious legislator to take the 
lead in proposing bills to close the jurisdictional gap; although his eloquence 
could occasionally sway his Senate colleagues, however, these same qualities 
prevented him from being a leader of a voting bloc. 8 Ervin’s bills to close the 
jurisdictional gap were never reported out of the subcommittee he chaired. 
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To list these factors as though they were separate phenomena is perhaps to 
overcomplicate the matter. Let us put them together in the common picture 
to which they belong: by 1971 the nation’s political leaders knew there was 
no U.S. jurisdiction in which military veterans could be tried after they had 
committed war crimes such as massacring civilians, yet they did not muster 
the political will to support the legislative remedy that had been known from 
the moment the jurisdictional void opened. Thomas Jefferson once observed, 
when contemplating the institution of slavery, “I tremble for my country when 
I reflect that God is just.” 9 If a just God had searched the United States in the 
late twentieth century, he would have found plenty of citizens and even some 
legislators worthy of salvation from the fire, but never a sufficient number to 
form a legislative majority in the U.S. Congress. 

There is a wealth of scholarship on the subject of the My Lai massacre and 
the subsequent courts-martial, including some extremely fine works. Michal 
Belknap’s The Vietnam War on Trial focuses on the courts-martial of Calley and 
the commanding officer of Charlie Company, Capt. Ernest Medina; Michael 
Bilton’s and Kevin Sim’s Four Hours in My Lai offers a comprehensive narrative 
of Charlie Company’s actions at My Lai and the post-massacre investigations; 
Kendrick Oliver’s The My Lai Massacre in American History and Memory offers 
a thorough assessment of the political and cultural responses to the incident. 10 
Much of the scholarship, however, leaves lacunae by understandably tending 
to ignore the trials that did not take place, those of the veterans who escaped 
justice because there was no jurisdiction in which they could be tried. This 
book focuses instead on the things that did not happen and on the reasons 
they did not happen: the jurisdictional gap that remained unfilled because of 
the repeated failure of the remedial legislation; the prosecutions that did not 
occur; the issue of command responsibility that was evaded; the international 
standards with which the United States consequently did not comply. Only by 
seeing the pattern of the nonevent can one carve out more clearly in relief the 
shape of what transpired and the character of the world we inhabit as a result. 

When legislators advocated the passage of remedial laws, they did not 
invoke the nation’s responsibility to uphold international legal standards by 
punishing Americans who committed war crimes. Instead, their principal 
arguments revolved around the need to protect the interests of American 
suspects and defendants by affording them the procedural protections and 
constitutional rights they would enjoy in American courts. Proponents of the 
remedial legislation said that the only alternatives to closing the jurisdictional 
gap were either to forego prosecution altogether or to countenance the pos¬ 
sibility that American citizens would be tried in foreign courts, where they 
might not enjoy these protections and rights. The jurisdictional gaps were ulti¬ 
mately closed only when the prospect of an international criminal court began 
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to loom on the horizon and when state parties to treaties began to initiate legal 
proceedings against foreign suspects based on the claim of universal jurisdic¬ 
tion. In other words, only when there was a realistic prospect that American 
veterans and civilians accompanying the armed forces might be called on to 
surrender to the jurisdiction of a foreign or international court did legislators 
muster the will to enact a means of prosecuting them in U.S. courts. 

The failure because of legislative inaction to prosecute the My Lai veterans 
is a sufficiently noteworthy subject in itself to need no other justification for its 
study than the enormity of the crimes that were involved and the correspond¬ 
ing enormity of the injustice when many of the guilty escaped punishment. It 
is also a topic with a larger meaning. The pattern of nonevents investigated in 
this book, the unconcern with which the U.S. government allowed the impu¬ 
nity of its veterans to persist for year after year, and the passivity with which its 
allies looked on are telling signs of a contemporary problem: the problem of the 
American exemption in a world of advancing universal juridical standards. 11 

In the post-Second World War international order, American military 
power contributed equally to two countervailing tendencies: first, the spread 
of universal juridical standards regarding the conduct of war; and, second, the 
practical immunity from prosecution in international forums of American cit¬ 
izens and troops. As Costas Douzinas argues, these two tendencies were prod¬ 
ucts of the human rights revolution in the period after the war. Human rights 
“provided a high moral ground for the new order and the United Nations, 
its prime institutional expression.” But, as he maintains, the commitment to 
morality and rights was “accompanied by the principle of non-intervention 
in the internal affairs of states. The promotion of morality and the defence of 
sovereignty, two allegedly antagonistic principles, served two separate agendas 
of the great powers: the need to legitimise the new world order through its 
commitment to rights, without exposing the victorious states to scrutiny and 
criticism about their own flagrant violations.” 12 The United Nations was “the 
main arena for the jealous protection” of state sovereignty. 13 

In the context of intrastate relations, sovereignty refers to the monopoly of 
legal and political authority of a state over its citizens and subjects. 14 The formal 
equality of sovereigns as they meet in the international arena is constituted as 
a correlative of this domestic authority. As all state sovereigns are the supreme 
political authority and arbiter of the law in their own national sphere, they 
mutually recognize one another’s dignity as sovereigns and the supremacy of 
one another’s systems of legal authority within the sphere of their jurisdiction. 
Yet it is incorrect to consider these two aspects of sovereignty—the inner fac¬ 
ing, toward citizens and subjects, and the outer facing, toward other sover¬ 
eigns and the arena of international relations—as though they are related in a 
temporal or logical sequence. The primordial authority of the sovereign state is 
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constitutively Janus-faced. The sovereign state’s monopoly of political and legal 
authority within a polity entails at once the establishment of the boundaries 
around that polity, that is, the formation of a political entity and national-ter¬ 
ritorial legal jurisdiction, and the protective bounding of that jurisdiction 
over against all others, both internal and external, who might otherwise make 
claims of authority challenging the sovereign’s. 15 

The constitutive feature of sovereignty relevant here is the supremacy of 
the Constitution, as the basic and highest law of the United States, against any 
other law, foreign or international. The judges and legislators with whom I am 
concerned believed they upheld U.S. sovereignty by resisting the application of 
international standards to its citizens and by protecting them from the reach of 
foreign and international courts. A half century of Americans’ exemption from 
prosecution is not, as it may seem, merely a historical oddity and an aberration 
but is an expression of the authority of a national sovereign unimpeded by any 
rival force. 

American veterans’ immunity from prosecution did not begin with the 
abrogation of constitutional rights by the executive branch and the suspension 
of the rule of law as theorized in Carl Schmitt’s concept of “the exception”; 
it started with a court decision asserting the inviolability of constitutional 
rights. 16 The jurisdictional gap that immunized veterans from prosecution for 
overseas breaches of the law arose from the rigorous adherence of the gov¬ 
ernment to the procedures of judicial review. Following the Supreme Court’s 
judgment, all three branches of government perpetuated the inconsistency 
between the conduct of the United States and international standards through 
their actions and inactions. If there is an American exception, it lies in the 
capacity of the United States, in the post-Second World War system of inter¬ 
national relations, to stand outside the norms of international law in ordinary 
times as well as during emergencies. To put this another way, the United States 
has, since the Second World War, authorized itself routinely to police a sys¬ 
tem of law universally binding on others from which it reserves the right at 
any moment to exempt itself. This is not solely an American phenomenon. 
Because of the preponderance of U.S. military power, however, this propensity 
is most likely to be realized and to reach its highest pitch in actions taken by 
the United States that are at variance with international legal standards. 17 

The standards governing warfare that have been codified in international 
law since the Second World War, enunciated in the Geneva Conventions, the 
Charter of the International Military Tribunal for the Prosecution and Pun¬ 
ishment of the Major War Criminals of the European Axis (the Nuremberg 
Tribunal), and the Charter of the International Military Tribunal for the Far 
East (the Tokyo Tribunal), are universal and binding on all nations. There are 
no longer distinct pockets of territory in which diverse legal standards apply, 
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as was commonplace in centuries past. 18 Nor do imperial powers declare the 
existence of disparate categories of human groups who, lying outside the com¬ 
munity of so-called civilized nations, are not expected to adhere to practices 
of just war and who do not enjoy the protection of the law. 19 Yet, as Michael 
Ignatieff has pointed out, ever since the U.S. government played a leading 
role in setting up the Nuremberg trials, “the U.S. has promoted universal 
legal norms and the institutions to enforce them, while seeking by hook or by 
crook, to exempt American citizens, especially soldiers, from their application. 
From Nuremberg onward, no country has invested more in the development 
of international justice for atrocity crimes and no other country has worked 
harder to make sure the law it seeks for others does not apply to itself.” 20 If one 
recognized the twin principles of universal standards and equality before the 
law (or accepted the supposition that “we live in a world that is, or should be, 
without exception”) U.S. citizens and nationals would in theory be subject to 
the same standards as those of every other nation. 21 This book concerns how 
that principle was abrogated in practice through the superpower exemption 
that conferred immunity from prosecution on American perpetrators. 

In the mid-twentieth century, when the United States was supplanting its 
Western European allies as the leader of an alliance of liberal democracies, it 
did not seek to replace them by taking over their colonial empires. Instead, it 
superseded them by overseeing a process of decolonization. It would domi¬ 
nate the world not through the administrative control of territories but by less 
direct means: through the projection of its military power; a system of military 
bases around the world; an alliance with proxies, political, economic, and 
military, who would be its agents and junior partners in formally independent 
countries; direct and indirect military intervention when these proxy arrange¬ 
ments were threatened by independence movements or excessively indepen¬ 
dent governments; the extension of its economic and commercial interests and 
those of the corporations to which its interests were tied; access to markets and 
raw materials; diplomatic influence; and the dissemination of cultural prod¬ 
ucts and ideological values. 

The fact that the United States did not generally seek direct administrative 
and political control of an overseas empire made it distinct from the Euro¬ 
pean powers it supplanted. A former assistant secretary of defense has recently 
commented, “Lacking a stomach for empire or colonial occupation is one of 
the important ways in which American political culture differs from that of 
imperial Britain. Americans like to promote universal values.” 22 America is 
exceptional, according to this account, in that it seeks no territorial aggran¬ 
dizement. Presidents Lyndon Johnson and Richard Nixon said as much about 
the nations war effort in Vietnam. Johnson said, “Our objective is the inde¬ 
pendence of South Viet-Nam, and its freedom from attack. We want nothing 


8 


Introduction 


for ourselves—only that the people of South Viet-Nam be allowed to guide 
their own country in their own way.” Nixon said, “Never in history have men 
fought for less selfish motives—not for conquest, not for glory, but only for 
the right of a people far away to choose the kind of government they want.” 23 
President Barack Obama echoed those claims when U.S. troops withdrew 
from Iraq. As he said, “Unlike the old empires, we don’t make these sacrifices 
for territory or for resources. We do it because it’s right. There can be no fuller 
expression of America’s support for self-determination than our leaving Iraq to 
its people. That says something about who we are.” 24 In this enduring account, 
whose rote repetition appears to be a requirement of high office in the United 
States, America is exceptional because it renounces territorial expansion as an 
object of its policies. 25 

The notion of universal values opens the door to an alternative concept 
of the American exception: the drive to exempt the United States from the 
norms to which others are subject. If values are truly universal, and if they 
are enshrined in a system of international justice applied equally to all, then 
Americans would prove their status as the paramount believers in the uni¬ 
versality of those values by subjecting themselves to the enforcement of legal 
norms as stringently as they enforce them on others. In observing those stan¬ 
dards the United States would not claim the extreme degree of virtue that some 
conservatives believe entitle it to absolve itself from the application of every 
rule but would attain a more modest threshold of virtuous conduct: ordinary 
compliance with the law. 

The United States has fiercely protected its prerogative to try its nationals 
and troops for offenses committed during armed conflict. Because of its power, 
there was—and is—no force on earth that could compel the United States to 
submit its nationals and troops to foreign or international legal forums. This 
situation places the onus of responsibility on the United States for ensuring 
that its own legal institutions and courts respect and observe the same stan¬ 
dards it has promulgated through its adherence to international agreements 
and its participation in international tribunals. The American exemption 
demonstrated in this book rests in the fact that the United States has routinely 
promoted certain values and the correlative legal standards while routinely 
failing to observe them. 

The blind spot in Americans’ perception of their international lawlessness 
discloses itself in numerous statements made by U.S. officials, many with 
the same unremarked silences and exclusions. When the U.N. ambassador 
Madeleine Albright spoke to the United Nations to recommend activation 
of a tribunal to prosecute atrocities in the former Yugoslavia, she remarked, 
“The Nuremberg principles have been reaffirmed. . . . This will be no victor’s 
tribunal. The only victor that will prevail in this endeavor is the truth. Unlike 
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the world of the 1940s, international humanitarian law today is impressively 
codified, well understood, agreed upon and enforceable.” 26 

Despite the codification of and agreement about the law, the United States 
had still, at that stage, failed to pass the legislation required to punish “grave 
breaches” of the Geneva Conventions that the signatories of the conventions 
committed themselves to passing. As Albright spoke there was still no U.S. 
jurisdiction in which one could try American veterans who had committed 
crimes in military service overseas, placing the United States at odds with the 
principles she cited. Listing twentieth-century failures to enforce international 
justice, David Scheffer, who served under Albright as ambassador-at-large for 
war crimes issues, catalogues a roll of dishonor from the atrocities against the 
Armenians to the genocidal assault against the Kurds, but missing from this 
list are the unpunished crimes committed by U.S. servicemen in Vietnam. 27 
Narratives like these from figures like Albright and Scheffer claim a place for 
the United States at the forefront of efforts to create institutions that enforce 
international law, without regard to the crimes that the decades-long tolerance 
of the jurisdictional gap permitted to go unpunished. To call these accounts 
hypocritical is to do an injustice to hypocrites. According to the proverb, 
hypocrisy is the tribute vice pays to virtue, but to aspire to the station of a hyp¬ 
ocrite one must at least acknowledge one’s viciousness, of which these Ameri¬ 
can leaders seem unaware. 28 If the claim to American virtue is a pretense, it 
is a pretense that has become so practiced that one can catch no glimpse of a 
covert truth behind the liberal mask. These diplomats appear truly to believe 
what they profess. 

Conservative assertions of the moral quality of American power are no less 
self-satisfied and self-serving. Convinced that the United States is a righteous 
nation with an international mission to promote universal values of which it 
is the quintessential embodiment and exponent, conservatives have recently 
“rallied around exceptionalism.” In foreign affairs, they “hold the idea of the 
nation in high esteem and bristle at the notion of Americans] being governed 
by diktats of the international community.” 29 In discussing the National 
Security Strategy of 2002, Francis Fukuyama noted its “implicit recognition 
of American exceptionalism”: the United States claimed a right to launch 
preemptive or preventive warfare as a means of preventing terrorism, although 
it would object to other nations’ announcing a similar general strategy. Fuku¬ 
yama wrote, “The fact that the United States granted itself a right that it would 
deny to other countries is based ... on an implicit judgment that the United 
States is different from other countries and can be trusted to use its military 
power justly and wisely in ways that other powers could not.” 30 

Opponents of the extension of the International Criminal Court’s (ICC) 
jurisdiction over American citizens and troops have justified standing apart 
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from the court on the basis of America’s unique combination of goodness and 
strength. As one of them said, the U.S. military, not the ICC, is “the greatest 
force for peace on this Earth.” Any institutions or measures that inhibit that 
force—such as the prospect of accountability to an international forum—are 
therefore bad for the world’s interests, not just for those of the United States. 
In the words of the U.S. senator Rod Grams, “Ironically, the very nations that 
have created a court which inhibits our ability to project force have repeatedly 
called on the United States to be the global enforcer.” 31 In this account, the 
proper order of the world is for the “global enforcer” to fulfill its appointed 
role by policing international law and for the rest of the world to be grateful. 
As the sole remaining superpower, the United States on this theory has greater 
responsibilities than others for enforcing the international political order, 
responsibilities that require “greater flexibility” in addressing them. 32 

Critics of American foreign policy have taken the United States to task for 
remaining aloof from international treaty obligations that would constrain its 
conduct of foreign and military policy, resisting the norms of international 
law, and being prone to acting unilaterally rather than seeking approval from 
international organizations. 33 They have complained that in the field of inter¬ 
national agreements the United States “has not signed conventions, unsigned 
them later, or been a grudging member in technical violation of their norms.” 34 
Some conservatives have bullishly justified this behavior and, being opposed 
to America’s acceptance of the strictures of international law, have impugned 
the concept itself. John Bolton, a member of the Project for a New American 
Century and President George W. Bush’s ambassador to the United Nations, 
said, “It is a big mistake for us to grant any validity to international law even 
when it may seem to be in our short-term interest to do so—because, over 
the long term, the goal of those who think that international law really means 
anything are those who want to constrict the United States.” 35 

Bolton draws attention to the questionability of international law as law, 
pointing, for example, to the circularity in the logic of customary international 
law: one of its bases is state practice, or the practices of states that are presumed 
to have met international approval or acquiescence by dint of the absence of 
challenges mounted by other actors. Accordingly, customary law is modified 
through its violation, so long as states avoid sanction for their transgressions 
and can therefore claim that custom condones their actions. 36 Bolton’s argu¬ 
ment itself has a circular logic, though: one reason he doubts the validity of 
the concept of international law is that it lacks an overarching enforcement 
mechanism, but such a mechanism is likely to remain absent the better he suc¬ 
ceeds in undermining the legality of international law. 37 

Bolton’s argument crystallizes the issue. As an America-first defender of U.S. 
sovereignty, he sees international law as an imposition on and a usurpation 
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of that sovereignty. As Bolton says, “We should be unashamed, unapologetic, 
uncompromising American constitutional hegemonists.” 38 The repudiation of 
the legitimacy of international law, however, leaves the United States in the 
international arena with no obvious alternative to accepting either interna¬ 
tional anomie or the principle of might makes right; it also undermines the 
entitlement of the United States to participate in any action predicated on 
the requirements or prohibitions of international law. Such a position might 
appeal to some in the nation commanding the most powerful military force 
and to its most submissive acolytes, but only at a cost to the legitimacy of the 
edifice of international law which the United States helped elaborate in the 
post-Second World War period and whose preservation may reasonably be 
regarded as an American national interest. With the loss of legitimacy comes 
a pull away from the tendency to compliance; and if the United States, accord¬ 
ing to Boltons preference, should repudiate and delegitimize the concept of 
international law, other nations will no doubt ask themselves why they should 
comply with it. Charles Simic argues that the United States “regards itself as a 
country whose exceptional moral standing exempts it from accountability for 
the war crimes it commits. The trouble with that is that everybody else feels 
the same way. The belief that one ought to be able to kill one’s enemies and live 
happily ever after is nearly universal.” 39 If the United States allows itself license 
to interpret international legal standards flexibly and to set them aside when 
they interfere with its supposed superpower-enforcer prerogatives, others will 
justifiably feel inclined to follow suit. 

Advocates of accession to international standards must, however, reckon 
with the lack of democratic accountability of international organizations. To 
this there is no obvious solution on the horizon, and only the distant prospect 
of some form of “international democratization” that must be years in the 
distance, if it is realizable at all. 40 As Richard Falk and Andrew Strauss argue, 
the existence of a global people’s assembly would “challenge the traditional 
claim of states that each has a sovereign right to act autonomously, regardless 
of adverse external consequences.” 41 The question this prompts, though, is 
whether the advocates of democratization unwittingly reinforce Bolton’s posi¬ 
tion. If democratic global government (which might be seen as dystopian by 
some and impractical by others) is what it would take legitimately to challenge 
the sovereign autonomy of states, does this leave the United States in the mean¬ 
time to assert a constitutionalist hegemony untrammeled by the requirements 
of international law? The larger issue that the jurisdictional gap opens up is a 
conundrum characteristic of the era of post-Second World War international 
law and globalization. So long as sovereignty and democratic accountability 
remain lodged at the national level, self-interested, self-deluded, or hypo¬ 
critical inconsistencies in the enforcement of international legal standards can 
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clothe themselves in the respectable appearance of a defense of sovereignty— 
in the case of the United States, of constitutionally protected citizens’ rights. 

In the vexed history of double standards in the postwar period, the United 
States has failed to apply to its own citizens and troops the legal standards it 
has applied to the leaders and troops of defeated enemies and of so-called 
rogue nations. In claiming the prerogative unilaterally to define rogue status 
and determine which regimes deserve to be so designated, America asserts 
its superiority over international standards, processes, and institutions. As 
Jacques Derrida states, accordingly, “The most perverse, most violent, most 
destructive of rogue states would thus be, first and foremost, the United 
States.” And, he adds, in a remark that implicates those who act as enablers of 
the United States, “sometimes its allies.” 42 

Justified though it may be by repeated instances of hypocrisy, double stan¬ 
dards, and the transgression of international norms, does the epithet rogue 
suffice to analyze the position of the United States in the current international 
order? 43 How can one understand the exemptionalist position the United 
States frequently takes with respect to the legal norms that other nations are 
expected to observe? 

Let us note the structural resemblance between the sovereign’s position in 
Schmitt’s state of exception—standing outside the normally valid legal system 
and at the same time belonging to it; suspending the rule of law the better to 
enforce it—and the position the United States has claimed in the international 
legal order. Here, the United States, as the strongest military power, is the prin¬ 
cipal enforcer of international law, and yet it seeks to protect its troops and citi¬ 
zens from subjection to international and foreign courts and has licensed itself 
to define international juridical standards such as the provisions of the Geneva 
Conventions however it pleases. 44 The extraordinary posture the United States 
assumes, as the principal enforcer of the law whose agents are immune to the 
law’s application, is a position of unaccountable power. 

The jurisdictional gap is a reminder that such asymmetry is not character¬ 
istic solely of wartime states of emergency. The American exemption, or the 
presumption of “special status” allowing the United States a freedom of action 
and an immunity from sanction that other nations do not enjoy, is not solely 
an artifact of the country’s stance in the “war on terror” or the result of post- 
Cold War unipolarity. 45 In its constitutionalist variant, American immunity 
and the American exemption have been a product not of a state of exception 
but of ordinary times 46 —although ordinary times in the United States during 
the Cold War included the repression of domestic dissent and the use of mili¬ 
tary means to oppose Communism on a world scale. 47 These purposes were 
accomplished, however, within a constitutional system in which the rule of law 
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remained in force, not during a state of emergency that suspended the applica¬ 
bility of the Constitution and the normal operation of the courts. 

The jurisdictional gap emerged from the Supreme Court’s scrupulous 
adherence to constitutional rights and thereafter from the concerted actions 
and inactions of all three branches of government. Once set in place, it was a 
determinate feature of the asserted supremacy of the U.S. Constitution over 
other laws, foreign and international. Both an anomalous rupture in the legal 
order that offends against the most basic concepts of justice and fairness and 
an integral component of the irregularity of the international system in which 
we live, the jurisdictional gap discloses the open secret of our times: the asym¬ 
metry in an international legal order at once distorted and protected by U.S. 
power. 


CHAPTER ONE 


“A Very Simple Provision” 

The Uniform Code of Military Justice 
and the Jurisdictional Gap 


In 1950 President Harry Truman signed into law the Uniform Code of Mili¬ 
tary Justice (UCMJ), which took effect the following year. 1 Four years later the 
Supreme Court struck down the provision in the UCMJ that allowed courts- 
martial to prosecute veterans for crimes they committed while in military 
service outside the United States. This decision opened up a jurisdictional gap 
that persisted for the next forty years. During that period there was no U.S. 
jurisdiction in which former American service personnel could be tried for 
crimes they committed overseas, so long as their crimes were not detected or 
were covered up until they had left military service. 

The UCMJ replaced the Articles of War, the Articles for the Government 
of the Navy, and the Disciplinary Laws of the Coast Guard. 2 The term uniform 
conveyed the scope of the law as applying equally to all the armed services. 
The new system would answer some of the criticisms of the administration 
of military justice made during the Second World War, when critics pointed 
to its inconsistency and to excessive command authority over courts-martial, 
both of which undermined the rights of the accused. 3 An enormous number of 
courts-martial had taken place during the war, the vast majority of which led 
to convictions. The army alone convicted ninety thousand soldiers in general 
courts-martial, and there had been over one hundred executions of person¬ 
nel. 4 Returning veterans complained that military justice was a fraud, intended 
to legitimize the system of military discipline, and when they returned home 
they demanded reform. 5 

In line with the unification and reorganization of the defense establishment 
carried out after the war, the UCMJ diminished the danger of inconsistency by 
providing that the same structure of offenses, punishments, and procedures 
would now extend across all the armed services; it also afforded new protec- 
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tions to the accused, such as automatic review of verdicts and sentences and the 
prohibition of command interference with judicial processes. 6 The code made 
available free legal counsel for the accused in general courts-martial, required 
warnings of rights before a suspect could be questioned, and granted free tran¬ 
scripts and counsel for appeals. It also created the Court of Military Appeals, a 
civilian court to hear court-martial appeals. The secretary of defense predicted 
that the new code would increase public confidence in military justice while 
protecting the rights of the military personnel subject to the law. 7 

During the hearings leading to passage of the UCMJ, members of both 
houses of Congress discussed whether military courts should have jurisdic¬ 
tion over former servicemen. In the House subcommittee hearings, legisla¬ 
tors were concerned that the bill, as originally drafted, made no provision 
for the prosecution of former servicemen who had committed crimes while 
in military service overseas, other than those who continued in their attach¬ 
ment to the armed forces through membership in the Reserves. 8 Rep. Reese De 
Graffenreid, a Democrat from Texas, and Rep. Charles Elston, a Republican 
from Ohio, raised this issue during their questioning on March 18, 1949, of 
Felix Larkin, assistant general counsel of the Department of Defense, who had 
played a major role in drafting the legislation. Elston put the matter dramati¬ 
cally: “A man might commit murder the day before his term of enlistment was 
up and step out of the service and could not be prosecuted.” 9 

Recent events had demonstrated that such a scenario was not merely a 
hypothetical possibility. As a historian of military justice wrote, “In World 
War II a cluster of sensational and widely publicized cases gave Congressmen 
a graphic demonstration that American servicemen could commit serious 
crimes in foreign parts, conceal them until their discharge from the service, 
and thereafter thumb their noses at the law.” 10 In his congressional testimony 
Larkin recalled the often-cited case in which Capt. Kathleen Durant stole the 
crown jewels of the royal House of Hesse and became subject to prosecution 
only because investigators worked overtime so that charges against her could 
be preferred just before her enlistment expired. Larkin said that if she had not 
still been in the service “there would have been no way of trying her at all 
because the offense was committed overseas.” 11 

Also fresh in Larkin’s mind and those of the legislators was the case of Chief 
Petty Officer Harold Hirshberg, in which a suspect had escaped punishment 
because he had briefly separated from the armed forces before reenlisting. 
The Supreme Court decided he could not be tried for an offense committed 
beyond U.S. borders during his prior period of enlistment. Shortly before 
Larkin appeared before the subcommittee, its members heard from Frederick 
Bernays Wiener, a former army judge advocate who had successfully argued 
the Hirshberg case for the government at the U.S. circuit court before the 
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conviction was nullified by the Supreme Court. He said that it might be well for 
the committee to “plug up that little loophole” the Hirshberg case left, which, 
“in effect, made an honorable discharge a pardon for undetected crime.” 12 Lar¬ 
kin acknowledged that if that sort of case recurred, under the code as drafted 
the “Federal Courts would have no jurisdiction. And the military would not 
have had any either.” 13 

This gap arose because the jurisdiction of state and federal courts did not 
extend to most crimes committed outside the United States. In general, the 
jurisdiction of the states is restricted to the territories of those states; federal 
criminal jurisdiction is limited in both its reliance on statutory grants of 
authority and its territorial reach. In 1812 the Supreme Court ruled that the 
jurisdiction of the inferior federal courts relies exclusively on statutes defin¬ 
ing the offense and the penalty for it. 14 The courts accordingly have no right 
to define common law crimes. Criminal jurisdiction “is subject to rigorous 
scrutiny” when applied extraterritorially. 15 The main exception in which the 
courts accepted the extraterritorial jurisdiction of federal courts involved 
crimes against the U.S. government. In 1922 the Supreme Court held that an 
offense injurious to the government for which Congress provided no territo¬ 
rial limitation could be tried by a federal district court no matter where the 
offense was committed. 16 The definition of an offense injurious to the govern¬ 
ment included such acts as fraud and embezzlement, counterfeiting, illegal 
immigration, smuggling, and crimes which endanger national security, such 
as treason, espionage, and attacks on high-ranking U.S. government officials. 
With respect to such offenses, though, the courts often decided they would 
apply a statute to extraterritorial conduct only when Congress made clear that 
the statute should have that effect. 17 

In contrast to the geographical restrictions on the jurisdiction of state 
and federal law, the UCMJ applied wherever the armed forces operated. De 
Graffenreid therefore proposed, “I believe we can put a provision in here, that 
would be perfectly constitutional, that . . . the mere fact that [the perpetra¬ 
tor of a crime] is discharged at a later date and returns to civilian life ought 
not to free him from being prosecuted in a military court for an offense that 
he committed while he was in the service.” De Graffenreid overlooked the 
doubts—justifiable, as they turned out—that Larkin had expressed about the 
constitutionality of such an extension of the jurisdiction of military courts. 
Larkin had described it as a “difficult legal problem.” 18 The legislators were 
undeterred. Elston observed that “where [a perpetrator] has committed a seri¬ 
ous offense, he should not be permitted to escape by reason of the fact that he 
is out of the Army.” He proposed a “very simple provision to the effect that any 
person who commits any offense and is subject to prosecution under this code 
may be prosecuted even though he may no longer be in the service.” The only 
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exceptions and restrictions he accepted were that the statute of limitations 
should not have expired, that the prosecutions should be for major offenses, 
and that the cases should not come under the jurisdiction of one of the states. 
Setting aside his constitutional doubts, Larkin dutifully responded, “I think we 
certainly would not object to that.” He agreed to draft an amendment to extend 
the scope of Article 3(a) from members of the Reserves to any veteran. 19 

The House subcommittee considering the bill adopted a revised Article 3(a) 
which explicitly vested jurisdiction in courts-martial for offenses against the 
UCMJ committed outside the United States, even if the suspect had subse¬ 
quently left the armed forces. The revision allowed trial by court-martial of 
anyone who had committed a serious offense against the UCMJ (one punish¬ 
able by five years or more of confinement) and who could not be tried by a 
federal or state court. Restricting the law to serious offenses was intended to 
guard against “capricious action” on the part of the military authorities. 20 

Two weeks after the subcommittee chairman announced the amendment 
to the UCMJ, Maj. Gen. Thomas H. Green, the judge advocate general of the 
army, presciently drew Congress’s attention to the risk that the Supreme Court 
might strike down the revised Article 3(a). Green referred to the U.S. courts’ 
traditional reluctance to extend military jurisdiction over civilians, which he 
predicted would cause “public revulsion.” As he explained, “It has been my 
experience that no matter how just and fair the system of military justice may 
be, if it reaches out to the civilian community, every conceivable emotional 
attack is concentrated on the system.” Green recognized that nonmilitary 
personnel who travel and serve with the army must be subject to military dis¬ 
cipline, but he pointed out that when there was no such exigent need for the 
exercise of military jurisdiction over civilians, “Congress has been very zealous 
to preserve civilian jurisdiction.” 21 Green was not alone in this view. Wiener 
said Green’s Senate testimony was an “honest expression of a reasonable mili¬ 
tary man who is opposed to the extension of military power over the civilian 
population.” 22 Larkin and the Defense Department had, however, shown little 
willingness to accommodate the army’s earlier objections to various provisions 
of the draff law, and Green proved no more capable of persuading Congress 
than of winning Larkin over to his views. 23 

Green proposed a legislative alternative to extending court-martial jurisdic¬ 
tion over veterans. He asked Congress to “confer jurisdiction upon Federal 
courts to try any person for an offense denounced by the code if he is no longer 
subject thereto.” 24 He told Congress, “If you expressly confer jurisdiction on 
the Federal courts to try such cases, you preserve the constitutional separa¬ 
tion of military and civil courts, you save the military from a lot of unmerited 
grief, and you provide for a clean, constitutional method for disposing of such 
cases.” 25 Congress ignored his warning. 
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The Article 3(a) of the UCMJ signed into law in 1950 stipulated that veterans 
could be tried by court-martial for serious offenses against the code after they 
had separated from the armed forces. 26 No sinister intent should be attached to 
the passage of a provision that in retrospect can be seen as always at risk of being 
struck down by the courts. The legislators were trying to solve two problems: 
first, to satisfy the Reserve components that they would not be recalled to active 
duty to be tried for trivial or minor offenses (hence the requirement that the 
crime be punishable by at least five years’ confinement) 27 ; and, second, to close 
the jurisdictional gap that conferred immunity on veterans from prosecution 
for major offenses. As the committee chairman, Rep. Overton Brooks, said, the 
law would “correct the absurd situation of permitting an honorable discharge to 
operate as a bar to a prosecution for murder or other serious offenses.” 28 

Barely a month after the UCMJ was signed into law in May 1950, the Korean 
War broke out. The Supreme Courts ruling that struck down as unconstitu¬ 
tional Article 3(a) of the code arose from an incident in the war. Sgt. Robert 
Toth, a sergeant of the guard at an air force installation, took part in the killing 
of a Korean civilian who Toth alleged had been trespassing and had attempted 
to grab Toth’s pistol from its holster when taken into custody. 29 (Through the 
decades considered in this book, the unarmed victims of U.S. military per¬ 
sonnel seem to have had a propensity to lunge for the Americans’ weapons 
or make other threatening moves that provoked the Americans to kill them.) 
In 1953, five months after he had been honorably discharged from the armed 
forces, Toth was arrested by air police in Pittsburgh and returned to Korea for 
trial by court-martial. 30 The two other air force personnel who had committed 
the crime and who were still in military service when they were prosecuted 
were convicted at court-martial, and Toth was named as a co-conspirator. 
After his arrest, Toth’s sister filed a writ of habeas corpus, which was granted. 
The government appealed, and the appeals court upheld the right of the 
armed services to try former servicemen for crimes they committed while in 
service. 31 When the Supreme Court reviewed the lower court’s decision, its 
judgment held that the Constitution would not allow Toth, once released from 
the armed forces, to be tried by court-martial. The government had already 
taken the position that because of territorial limitations on the jurisdiction of 
federal and state courts, no civilian court could try Toth. Thus, there was no 
U.S. jurisdiction in which his offense could be tried. The case had immediate 
repercussions for five other cases of former army personnel in which court- 
martial jurisdiction had been asserted. 32 

In his draff opinion in Toth v. Quarles, Justice Black referred to constitu¬ 
tional protections of due process and the right to trial by jury under the Fifth 
and Sixth Amendments. Black’s opinion had not at first seemed destined to 
prevail. When the court began to consider the case after hearing arguments 


‘X Very Simple Provision : 


19 


in March 1955, Justice Stanley Reed’s opinion upholding the constitutionality 
of Article 3(a) commanded the majority. In the summer of 1955, though, the 
force of Blacks argument began to win over sufficient justices to persuade the 
court to restore the case to the docket for reargument. After the reargument in 
October 1955, Black’s opinion became the opinion of the court. 33 

Justice Black was the first of Franklin D. Roosevelt’s appointees to the 
Supreme Court bench. An Alabamian, he was a lawyer and a seasoned poli¬ 
tician who had served as a U.S. senator, and in both of those capacities he 
pursued the creed of the southern populist, representing the interests of the 
downtrodden and the poor, including a number of black clients. 34 His pursuit 
of political support in his state had, however, led him to join the Ku Klux Klan, 
and he was not above appealing to juries’ prejudices when doing so would 
help him win a verdict. These prejudices may, indeed, have been close to his 
own views: he spoke often of the superior virtues of Anglo-Saxons, and as a 
politician he argued for closing the door to immigrants. Black left the Klan 
only a short time before declaring his candidacy for the Senate, and his former 
Klan membership made his nomination to the Supreme Court enormously 
controversial. He salvaged the nomination by explaining his actions in a radio 
broadcast heard by millions, the majority of whom decided that he had exon¬ 
erated himself. 35 

Black had won a reputation as a sharp, fiercely competitive, and invariably 
well-prepared trial lawyer, but he lacked impressive academic credentials and 
had no experience as a judge. His approach to judging at first upset other mem¬ 
bers of the Supreme Court bench. From the start he placed little value on being 
a team player. Unusually for a new associate justice, he wrote many dissents in 
his first term, including twelve in which he was the lone dissenter. 36 His very 
first dissent challenged the probusiness precept that corporations counted as 
persons who enjoyed the due process protections of the Fourteenth Amend¬ 
ment, an issue that had not even been raised on appeal. Never mind that he 
was contesting an idea that had held sway since the late nineteenth century: “A 
constitutional interpretation that is wrong,” Black asserted, “should not stand.” 
Some of his colleagues saw his lack of experience as leading him pointlessly to 
challenge settled constitutional law. One arranged for Felix Frankfurter, then 
a law professor regarded as having a brilliant legal mind, to give Black some 
remedial instruction, suggesting, “He needs guidance from someone who is 
more familiar with the working of the judicial process than he is.” Frankfurter’s 
assistance came in the form of a letter setting out the limits on judges’ law¬ 
making power. 37 The condescension did nothing to endear the professor to the 
jurist. 38 

Frankfurter saw himself as the heir to Justices Oliver Wendell Holmes 
and Louis Brandeis, and he became known as “the nation’s foremost citizen- 
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academic, a professor with a limitless public-interest portfolio.” 39 Before his 
appointment to the Supreme Court in 1939, two years after Black’s, Frankfurter 
had exerted influence at the highest echelons of government, recommending 
his proteges and allies for positions in the Roosevelt administration and vari¬ 
ous judicial posts. Many, including Frankfurter himself, assumed that after his 
appointment to the bench he would be the natural leader of the liberal justices 
whom Roosevelt nominated to the Supreme Court. In an effort to secure such 
a role Frankfurter not only wrote closely reasoned memoranda and made 
painstaking conference arguments but also, fueled by an inexhaustible energy, 
personally cultivated several newly appointed justices. Frankfurter tended, 
though, to speak to them as though they were his law students, and some 
found his efforts at tutelage patronizing and overbearing: “The more Frank¬ 
furter lectured, the less influential he became with his liberal colleagues.” 40 
When others disagreed with him, he tended to entrench their differences by 
indulging in personal denigration and backbiting. Frankfurter dismissively 
regarded Black as a results-oriented politician rather than a judicial author¬ 
ity, but Black’s stature increased because of both the force of his arguments 
and his ability to persuade “without lecturing like a Harvard professor.” 41 As 
adherents gravitated to his views, Black’s influence grew, and he, not Frank¬ 
furter, became the leader of the court’s liberal bloc, a position in which he was 
securely ensconced by the early 1950s. 42 

Black was considered an absolutist when it came to the constitutional pro¬ 
tections of the rights of the individual 43 —although this supposed absolutism 
had its limits, as when Black deferred to the military authorities and the politi¬ 
cal branches in allowing the exclusion of Japanese Americans from the West 
Coast during the Second World War in a judgment that, despite his denials, 
was shaped by racial prejudice. 44 While Frankfurter too had strong libertar¬ 
ian beliefs, he believed the courts should exercise restraint in reviewing the 
acts of the popularly elected branches of government. 45 Black believed that the 
judicial restraint Frankfurter advocated smacked of the notion of parliamen¬ 
tary supremacy, which the United States had repudiated when it threw off the 
imperial yoke. When legislators exceeded their constitutionally defined pow¬ 
ers, Black did not hesitate to strike down the laws they passed. 

Among Black’s strong convictions was the constitutional guarantee of jury 
trials, a position he vigorously championed in a series of cases. 46 Prior to Toth, 
Black, whether in the minority or the majority, consistently asserted the pri¬ 
macy of Article III courts, the superiority of the duly constituted civilian courts 
to military courts, and the necessity for trial before a court rather than the 
imposition of legislatively determined punishments. 47 (Article III courts were 
created under Article III of the Constitution, which establishes the “judicial 
power of the United States” and vests it in federal courts.) 48 In an opinion of 
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1946 Black affirmed the long-established doctrine that military tribunals could 
not supplant civilian courts when the latter were in operation. Anticipating 
arguments Black made in Toth, his opinion for the court stated, “Legislatures 
and courts are not merely cherished American institutions; they are indispens¬ 
able to our government. Military tribunals have no such standing.” 49 

In 1953 Black joined Justice William O. Douglas, his closest ally on the court, 
in a dissent in the Supreme Court’s review of the court-martial of defendants 
convicted and sentenced to death after making confessions that the convicts 
said were coerced. 50 Chief Justice Fred Vinson’s opinion for the court had reaf¬ 
firmed that “the decisions of the appellate military tribunals should be ‘final,’ 
and should be ‘binding’ upon the courts,” meaning that the Supreme Court had 
only a limited right to review the proceedings of military tribunals and courts- 
martial. So long as the military appellate system had examined the petition¬ 
ers’ arguments about the coerced confessions and so on, the Supreme Court 
had no role in reconsidering the same issues. 51 One of the death sentences was 
commuted, but two of the convicted airmen were executed in 1954. The case 
left a bad taste in the mouths of anyone who was worried about whether the 
much-lamented failings in the military justice system had been resolved by the 
UCMJ. 52 

In 1953, on Vinson’s death, Earl Warren succeeded him as chief justice, and 
his appointment helped solidify the liberal majority on the Supreme Court 
bench. When the court first heard arguments in Toth in March 1955, Warren 
and Douglas concurred with Black’s draft opinion. After the case was reargued, 
Frankfurter and Justices Tom Clark and John Harlan joined them. Toth was 
the first of a number of decisions in which the Supreme Court struck down 
jurisdictional provisions of the UCMJ. 

Black’s per curiam opinion in Toth stated, 

We find nothing in the history or constitutional treatment of military tribu¬ 
nals which entitles them to rank along with Article III courts as adjudicators 
of the guilt or innocence of people charged with offenses for which they can 
be deprived of their life, liberty or property. Unlike courts, it is the primary 
business of armies and navies to fight or be ready to fight wars should the 
occasion arise. But trial of soldiers to maintain discipline is merely incidental 
to an army’s primary fighting function. To the extent that those responsible 
for performance of this primary function are diverted from it by the neces¬ 
sity of trying cases, the basic fighting purpose of armies is not served. And 
conceding to military personnel that high degree of honesty and sense of 
justice which nearly all of them undoubtedly have, it still remains true that 
military tribunals have not been, and probably never can be, constituted in 
such way that they can have the same kind of qualifications that the Consti¬ 
tution has deemed essential to fair trials of civilians in federal courts. 53 
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The court found that Congress’s power to authorize trial by court-martial was 
limited to the “least possible power adequate to the end proposed,” which, 
following William Winthrop’s Military Law and Precedents, it held to be main¬ 
taining discipline among troops in active service. 54 This principle determined 
that, while Congress had the authority to establish a court-martial system as 
a “prompt, ready-at-hand means of compelling obedience and order” in the 
armed forces, the needs of military discipline could not override the right to 
jury trial of a former serviceman who had been separated from the armed 
forces for months, years, or even decades. 55 

The concept that the principal function of armies is to fight wars, not 
administer justice, and that the military justice system was at least in part a 
disciplinary function of the military machine, had long been recognized. 56 
Indeed, it was enunciated by the chairman of the House Armed Services 
Committee in the floor debate leading to the passage of the UCMJ. As Rep. 
Carl Vinson said, “The objective of the civilian society is to make people live 
together in peace and in reasonable happiness. The object of the armed forces 
is to win wars.” The civilian and military justice systems were bound to differ, 
to a degree, in their purposes, and the problem deriving from this disparity 
was that of creating a military justice system which “not only preserves and 
protects the rights of the members of our armed forces, but also recognizes 
the sole reason for the existence of a military establishment—the winning of 
wars.” 57 The distinct purposes of military and civilian courts underpinned the 
Supreme Court’s concern about extending the jurisdiction of courts-martial 
over anyone but serving military personnel. Moreover, although the lower 
courts had long differed on the issue of the constitutionality of laws conferring 
military jurisdiction over civilians, leading authorities on military law had also 
expressed long-standing doubts as to their constitutionality. 58 

Black argued that although Article I, § 8 of the Constitution granted 
Congress the power “to make rules for the government and regulation of 
the land and naval forces,” the natural meaning of this power was restricted 
to “persons who are actually members or part of the armed forces.” Actually, 
this natural meaning was not quite as self-evident as Black made it appear. 
As Robinson Everett, a former commissioner for the U.S. Court of Military 
Appeals (C.M.A.), later counsel to the Senate Subcommittee on Constitutional 
Rights, and then chief judge of the C.M.A., remarked, “The existence of this 
‘natural meaning’ is rather surprising, since it does not seem to have been 
clearly glimpsed by many of the persons most concerned with military juris¬ 
prudence.” 59 The Fifth Amendment contains an exception to the guarantee of 
a trial after indictment by a grand jury: the amendment says that it does not 
apply to “cases arising in the land and naval forces . . . when in actual service 
in time of War or public danger.” As Justice Reed argued in his dissent in Toth, 
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if by “case” one understands the series of events that constituted an offense, 
rather than litigation, Toth’s actions could certainly have been construed as 
having arisen during his service in the land and naval forces in time of war. 60 

In the discussion of the case in February 1955, Black and Frankfurter 
strained to find grounds to take exception with that view and proposed a 
tenuous distinction between the words arising and arose. 61 Reed cut through 
the sophistry by straightforwardly stating, “This is within the exception to 
the Fifth Amendment. Toth was in the army. This case ‘arose’ while he was in 
the service. I affirm.” 62 Given this view, the constitutional provision to “make 
rules” to regulate the land and naval forces, combined with the Fifth Amend¬ 
ment exception, provided grounds for the extension of military jurisdiction 
to a civilian whose alleged crime had taken place during his military service 
in a war zone. In oral arguments before the Supreme Court, the government’s 
advocate returned several times to the view that interpreting the Constitution 
in that way neither conflicted with settled ideas of justice nor established a 
dangerous power. He bolstered his argument by referring to America’s allies 
who conferred jurisdiction over civilians on courts-martial and cited narrower 
precedents in the United States dating back to 1863 that did the same. 63 More¬ 
over, in a separate dissent Justices Minton and Burton, who had joined Reed in 
his dissent, took the view that because Toth had only a “conditional discharge” 
at the time of his arrest he was not a “full-fledged civilian.” 64 

Their reasoning ran up against the traditional reluctance of the court to 
countenance military courts’ jurisdiction over civilians. Black’s opinion states 
that the UCMJ “sweeps under military jurisdiction over 3,000,000 persons 
who have become veterans since the act became effective.” The act brought 
not just this enormous number of people but a “vast number and variety of 
offenses” under military jurisdiction, and the court ruled that this was an 
unconstitutional encroachment on the domain of the civilian courts. So long 
as one ignored the Fifth Amendment exception regarding cases “arising in” the 
land and naval forces and overlooked the practical considerations about the 
efficacy of civilian courts in the case of offenses committed overseas, Black’s 
opinion had a solid foundation: after all, the Constitution specifies not once, 
but twice, that all criminal prosecutions shall be tried by jury, in Article III, § 2, 
clause 3, and in the Sixth Amendment. 

The court found that Congress could not ignore safeguards in the Bill of 
Rights in making rules to govern the land and naval forces, and it declined to 
infer from the “necessary and proper” clause that Congress could circumvent 
those safeguards. Quoting General Green’s congressional testimony, Black 
made it clear that others in Toth’s position need not escape prosecution from 
that point on. He said that “it was wholly within the constitutional power of 
Congress to follow [Green’s] suggestion and provide for federal district court 
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trials of discharged soldiers accused of offenses committed while in the armed 
services.” “There can be no valid argument, therefore,” Black continued, “that 
civilian ex-servicemen must be tried by court-martial or not tried at all. If that 
is so, it is only because Congress has not seen lit to subject them to trial in 
federal district courts.” 65 

The dissenters argued that if a federal court tried a suspect like Toth, the ex- 
serviceman “must face a jury far removed from the scene of the alleged crime 
and before jurors without the understanding of the quality and character of 
a military crime possessed by those accustomed to administer the Uniform 
Code of Military Justice. Or perhaps those accused will be extradited and tried 
by foreign law.” 66 They noted that, despite objections on constitutional and on 
policy grounds, Congress had chosen to vest jurisdiction in courts-martial 
rather than in federal district courts, and they held that it was not for courts to 
question the wisdom of Congress’s judgment. 67 

Everett, who was an air force judge advocate during the Korean War, chal¬ 
lenged the Toth judgment and pointed out some practical difficulties arising 
from the legislative remedy Black proposed: if federal courts’ jurisdiction 
expanded to cover offenses committed overseas, “how and from whom will 
the grand and petty jury be selected? Certainly it will be impossible to fulfill 
the goal of the sixth amendment that the accused be tried ‘by an impartial 
jury of the state and district wherein the crime shall have been committed.’ ” 68 
Moreover, a federal district court would probably not have the authority to 
hold sessions overseas, “where the witnesses would generally be more avail¬ 
able and where local conditions could be observed by the trier of fact.” It might 
be difficult or impossible to get witnesses, especially foreign witnesses, to come 
to the United States to testify at a trial, and bringing members of the armed 
forces back from overseas to testify might disrupt military operations. 69 These 
pragmatic considerations favored the use of a military court because, unlike 
a civilian court, a court-martial could be readily convened anywhere in the 
world that the armed forces had a presence. 

As Everett pointed out, the court’s ruling might have a pernicious effect: “If 
the proceedings were to be held overseas, near the scene of the crime, they 
simply could not be accomplished in American civil courts. In practice, then, 
the choice as to many offenses committed overseas by former servicemen 
must be between trial by court-martial and no trial at all; and consequently 
the Supreme Court’s decision in the Toth case will signify that some alleged 
vicious crimes will go unpunished.” 70 (Everett continued to make the same 
arguments over the years, both in his published writings and, as we shall see 
below, in testifying to urge passage of the War Crimes Act.) 71 Thus, there were 
strong practical reasons for preserving court-martial jurisdiction over military 
veterans—and there was also, in the Fifth Amendment exception, a plausible 
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constitutional argument for doing so. These considerations were swept aside, 
however, by the constitutional scruples of the court’s majority and by their 
assertion that the exception applied only to current, not former, servicemen. 
In light of the court’s decision, and in line with his predecessor Green’s recom¬ 
mendation, Maj. Gen. Eugene Caffey, the judge advocate general of the army, 
suggested, “Amendatory legislation should be enacted which will vest in the 
United States district courts the jurisdiction lost to the services by virtue of 
that decision [Toth v. Quarles]” 72 

If the jurisdictional gap that the court decision opened up was not reason 
enough for Congress to enact a legislative remedy, that motive was redoubled 
(in legal, although not political terms) by the need to fulfill the commitment 
of the United States to enforce international law. Just as the UCMJ had been an 
effort to take on board the lessons of the Second World War in a national law 
governing U.S. armed forces, the Geneva Conventions of 1949 attempted to 
codify existing customs and treaties in light of the experience of the world war. 
As the general counsel for the Department of Defense explained in the Senate 
ratification hearings, “The widespread and deliberate evasion of the principles 
of civilized warfare which was displayed by a number of states during World 
War II pointed forcibly to the need of a thorough overhauling of the existing 
treaties in order to make them responsive to the techniques and problems of 
modern warfare.” Practically every new provision of the conventions “is a con¬ 
sequence of problems encountered... during that conflict.” 73 

The conventions were transmitted to the Senate in April 1951, but the State 
Department recommended that ratification be delayed during the Korean 
War. By 1955 several dozen nations had acceded to or ratified the conventions. 
Once the State Department saw that the Soviet Union was attempting to gain 
a “propaganda advantage” from the fact that the United States had still not 
ratified them, the secretary of state told the Senate that there was no longer any 
need to delay action. 74 

In June 1955 the Senate ratified the Geneva Conventions. 75 This action came 
at almost the exact moment the Supreme Court decided to renew its atten¬ 
tion to the Toth case, which was restored to the docket for reargument on 
June 6,1955. It is tempting to seek a connection between these events, and it is 
even possible to construct a hypothetical relationship between them: Black’s 
opinion, which had been drafted as a dissent, recognized that it lay within the 
legislature’s means to plug the jurisdictional gap that would open up if Article 
3(a) of the UCMJ were declared unconstitutional; 76 now, by ratifying the 
Geneva Conventions, the legislature had committed the United States to enact 
whatever laws were required to punish “grave breaches” of the conventions, 
and this step might conceivably have prompted the legislative remedy Black 
advocated. 77 However, Justice Black’s and Chief Justice Warren’s papers offer 
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no documentary support for any supposition that the court took into account 
the ratification of the conventions—besides which, the jurisdictional problem 
Toth raised affected a broader range of crimes than grave breaches under the 
conventions. 

In the hearings preceding Senate ratification of the Geneva Conventions, 
the executive branch responded to legislators’ queries by asserting that pres¬ 
ent legislation was sufficient for that purpose. Assistant Attorney General J. 
Lee Rankin said, “We have laws that cover all these subjects,” and a “review of 
existing legislation reveals no need to enact further legislation in order to pro¬ 
vide effective penal sanctions for those violations of the Geneva conventions 
which are designated as grave breaches.” 78 There seemed to be no need for new 
legislation because “the treaties are very largely a restatement of how we act 
in war anyway.” 79 Although in signing the Geneva Conventions nations com¬ 
mitted themselves to pass legislation to allow their provisions to be enforced, 
after the Toth decision, if any veterans were discovered to have committed 
grave breaches of the conventions while serving their nation overseas, Rankins 
statement that there were laws to cover such crimes was no longer true in every 
conceivable circumstance. Far from invoking the Geneva Conventions as an 
added reason for closing the jurisdictional gap, though, many elected officials 
in Congress, revealing their general concern that Americans should remain 
exempt from the alien legal standards enshrined in foreign and international 
law, were more concerned with ensuring that no treaty should impose any 
new requirements on American domestic law. The facts underlying Toth’s case 
showed that an American serviceman might well commit a crime that was not 
detected until after he had left the forces. The Supreme Court had opened up 
a jurisdictional gap that rendered discharge from military service a grant of 
immunity from prosecution for crimes committed while in uniform abroad, 
and the obvious legislative remedy was surrounded by practical difficulties. 
Congress would contemplate this conundrum, without solving it, for the next 
four decades. 


CHAPTER TWO 


“Treaty Law” and “Murdering Wives” 

The Widening of the Jurisdictional Gap 


Given that the ratification of the Geneva Conventions underlined the need to 
close the jurisdictional gap, it is striking that legislators did not raise the issue 
in their subsequent proposals for laws to fulfill this purpose. Their reticence is 
explicable by the political controversies surrounding international agreements 
that impinged on U.S. legal and constitutional matters. In the 1950s an impor¬ 
tant body of opinion in the United States considered international agreements 
to be vehicles for perceived “communistic” schemes to curtail Americans’ lib¬ 
erties and to restrict the sovereignty of the nation. These attitudes are evident 
in the debate about “treaty law” and the Bricker amendment. 

Sen. John Bricker, a Republican from Ohio and the author of the Bricker 
amendment, was a leading member of the school of thinking that regarded 
international organizations such as the United Nations as sources of poten¬ 
tially dangerous encroachments on American sovereignty. A former governor 
of Ohio and the Republican vice presidential candidate in 1944, Bricker was 
said to be “no savant”: “His mind had been compared to stellar space, a huge 
void filled with a few wandering cliches,” chief among which were anti-Com- 
munism and a suspicion of international organizations. 1 A poll of Washington 
correspondents in 1949 voted him the worst senator, despite strong competi¬ 
tion in the category. 2 Bricker s views on the threat posed by the U.N. and inter¬ 
national agreements were influenced by Frank E. Holman, elected president 
of the American Bar Association in 1948. Holman, an archconservative and 
devoted supporter of the anti-Communist senator Joe McCarthy, was exer¬ 
cised about a host of international agreements emanating from the U.N. and, 
reviving constitutional issues that had arisen thirty years earlier, he warned 
that Americas entry into these agreements might override states’ prerogatives 
and abrogate constitutional protections of individual liberties. 3 In Septem¬ 
ber 1951 Bricker introduced the first of several proposals for a constitutional 
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amendment aimed at protecting the “sacred rights” that U.S. citizens enjoy 
“under the Bill of Rights and the Constitution.” 4 

Bricker’s and Holman’s agitation arose from their interpretation of the 
dangers posed by Article VI, § 2 of the Constitution (the Supremacy Clause). 
Under this clause, treaties constitute the supreme law of the land. Whereas 
statutes are made “in pursuance” of the Constitution, Article VI, § 2 speci¬ 
fies that treaties are made “under the Authority of the United States,” while 
Article II, § 2 states that treaties are made by the president, with the advice and 
consent of the Senate, so long as two-thirds of the senators concur. Critics of 
“treaty law” feared that the provisions of international agreements could there¬ 
fore become U.S. law, enforceable on citizens and overriding state and federal 
laws with which they conflicted, without being approved by the lower house 
of Congress. 5 The critics’ anxieties were exaggerated: the Supremacy Clause 
does not state that treaties are superior to the Constitution (and hence to the 
Bill of Rights) or to statutes. Bricker and his cohorts were nevertheless beset by 
fears about the damage that treaties might inflict on the checks and balances in 
the Constitution. They insisted that “no agreement with a foreign nation could 
deny Americans their constitutional rights nor enlarge the powers of either the 
executive branch or the federal government generally.” Anxious about foreign- 
inspired, undemocratic impositions on the nation, Holman perceived threats 
to U.S. sovereignty and American liberties in the proposed Genocide Conven¬ 
tion and the Universal Declaration of Human Rights as well as in many pro¬ 
posals of the International Labor Organization. 6 Bricker named the Covenant 
on Human Rights, which codified the principles of the Universal Declaration 
of Human Rights, as one of the reasons for his introduction of a constitutional 
amendment, because it would have set economic and social rights on the same 
plane as the civil and political rights enshrined in the U.S. Bill of Rights. 7 

To conservatives the human rights treaties “represented instruments for 
legitimizing international review of U.S. domestic affairs, including the treat¬ 
ment of blacks; internationalization of a human rights standard that included 
Communist ideas; and federal action at the state and local level to remedy 
racial injustice.” 8 As Natalie Kaufman argues, these worries emerged from a 
parochial and ethnocentric worldview, “a perspective suspicious or disdainful 
of things foreign,” and a strong belief in the superiority of the United States. 
As one Senate opponent of “treaty law” put it, “I don’t think the peoples of 
the earth are in any position where they can tell this great people on morals, 
politics and religion, how they should live. I still feel that we are ahead of them 
in that respect.” 9 

The debate about “treaty law” meshed with two of the principal political 
issues of the 1950s: the conflict over racial segregation and civil rights and 
domestic and international anti-Communism. Diplomats who were preoc- 
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cupied about America’s international reputation believed that the pursuit of 
racial equality in the United States would assist in a propaganda war against 
the Soviet Union and improve America’s standing before neutral and friendly 
nations; 10 in a symmetrically opposed argument, opponents of “treaty law” 
played on segregationists’ fears that America’s alignment with international 
organizations and agreements might usher in racial equality at home. As L. A. 
Scot Powe has argued, although the opponents of “treaty law” couched their 
arguments in constitutionalist terms, their real fears were that “communists 
would be choosing American governing rules and that international organi¬ 
zations, with so many third-world votes, would eradicate local customs and 
institutions (like segregation).” 11 

The adoption of the Genocide Convention by the United Nations and its 
transmittal to the Senate for ratification in June 1949 underpinned Bricker’s 
determination to achieve passage of his amendment. The language of the 
Genocide Convention prohibited the infliction of “mental harm” on members 
of a group of people. Opponents of the convention were afraid that, by enforc¬ 
ing the prohibition of mental harm with respect to the treatment of African 
Americans, the federal government would use the treaty to invalidate state 
laws and dismantle the system of legalized racial segregation in the South. The 
Genocide Convention also proposed the creation of an International Criminal 
Court. Segregationists raised the possibility that U.S. citizens might be tried in 
an international penal tribunal for acts of racial discrimination that could be 
construed as genocide under the terms of the convention. 12 As we shall see, this 
complex of attitudes—a belief in the superiority of American laws and institu¬ 
tions and a suspicion of foreign entities, particularly foreign or international 
courts—cuts across the half century this book considers, from the debates 
about “treaty law” in the 1950s to the opposition to the International Criminal 
Court in recent years. The arguments that germinated during the hearings 
on the Genocide Convention “blossomed into full-fledged opposition to all 
human rights treaties during the hearings on the Bricker Amendment.” 13 

The motives underlying the proposal of the Bricker amendment are perti¬ 
nent to my argument here because they demonstrate the nationalistic self-sat¬ 
isfaction, colored by a belief in the superiority of U.S. law and the inviolability 
of American customs, that made resistance to the imposition of international 
standards and the jurisdiction of foreign and international courts a point of 
pride among America’s political leaders. This attitude placed a double-edged 
rhetorical weapon in the hands of those on both sides of the legislative debates 
about the jurisdictional gap: advocates of legislation to plug the jurisdictional 
gap pointed out that, in the absence of such a law, the only judicial forums in 
which the relevant crimes could be prosecuted would be foreign or interna¬ 
tional courts, in which American defendants would not enjoy the procedural 
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safeguards and constitutional protections they would have in an American 
court; opponents of the enforcement of international standards on the United 
States remained indifferent to the nations nonconformity to those standards 
in the case of breaches of the law immunized from prosecution by Toth. 

For the purposes of my argument here, the Bricker amendment controversy 
makes vivid the tensions besetting a nation struggling to accustom itself to its 
role as a leader of an international coalition of nations tied together not just 
by military alliances but also by a network of mutually binding international 
agreements. Opposed by President Dwight Eisenhower, whose robust argu¬ 
ment managed to win over six senators, the amendment failed to achieve the 
required two-thirds majority in the Senate, falling short by a single vote when 
a version of it was put to a vote in 1954. 14 When Senate support for the amend¬ 
ment was at its highest, the Eisenhower administration committed itself to not 
ratifying the human rights treaties under debate, and for decades the U.S. gov¬ 
ernment failed to pass the Civil and Political Rights Covenant, the Genocide 
Convention, the Convention against Racial Discrimination, the Economic and 
Social Rights Convention, the Convention Banning Discrimination against 
the Rights of Women, and the Convention on the Rights of Children. 15 

The controversy about the Bricker amendment and treaty power explains 
why advocates of remedial legislation to close the jurisdictional gap did not 
highlight the need to conform with the Geneva Conventions. Years later, Mon¬ 
roe Leigh, the former assistant general counsel for international affairs at the 
Department of Defense, who had testified for the Eisenhower administration 
in the Geneva Conventions ratification debate, revealed that concern about 
the Bricker amendment had persuaded the administration to soft-pedal the 
issue of legislation to implement the conventions. As he told Congress forty 
years later, “The position of the Government as to implementing legislation 
was influenced by the Bricker Amendment controversy.” The Eisenhower 
administration “did not wish to draw any kind of controversy about the Bricker 
amendment” because it had just survived the near-passage of a version of the 
amendment; consequently, it “took the minimalist approach” and “wanted as 
little legislation as possible in implementation of the 1949 treaties.” 16 

Confirming Leigh’s recollections, Sen. Bourke B. Hickenlooper, a Republi¬ 
can from Iowa and a party leader in foreign affairs, asked during the Geneva 
Conventions ratification debate whether the obligation to enact legislation 
necessary to punish “grave breaches” enlarged the powers of Congress beyond 
those it already possessed under the Constitution. 17 His query comports with 
the misgivings of opponents of “treaty law” about the expansion of the powers 
of the federal government beyond their current limits as a result of obliga¬ 
tions imposed by treaties. To have brought up the requirement for a new law 
to enforce the Geneva Conventions would have complicated the argument by 
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reminding legislators of the fraught issue of “treaty law.” Underpinning the 
relationship between the Geneva Conventions and the jurisdictional gap was 
the reality that for some legislators, resisting the imposition of international 
standards on the national laws of the United States was a principled defense of 
sovereignty. 

The same body of opinion that was suspicious of “treaty law” was also 
fiercely protective of American sovereignty when considering the subjection 
of American military personnel to any legal forum in which procedures and 
standards foreign to the United States might prevail. Bricker was one of those 
who argued for legislation conferring exclusive legal jurisdiction on the United 
States over its forces in all circumstances, even when the troops were stationed 
in allied countries. 18 In 1957 some of Bricker’s Senate colleagues proposed that 
the Senate adopt a resolution favoring the retention of primary jurisdiction 
by the United States over troops stationed overseas. 19 H.R. 8658, introduced 
a few days earlier, would also have ensured U.S. courts’ exclusive jurisdiction 
over military personnel overseas; 20 another House bill, H.R. 8704, would have 
prohibited the delivery of members of the armed services to the jurisdiction of 
any foreign nation. 21 

These bills were prompted by the Girard affair, a dispute about whether a 
Japanese or American court should exercise jurisdiction over Spec. William 
S. Girard, a member of the U.S. armed forces whose reckless conduct resulted 
in the accidental killing of a Japanese civilian. Girard played a cruel game in 
which he threw brass bullet casings from his post in order to tempt Japanese 
civilians who were salvaging casings nearby to approach him; he then fired a 
bullet casing at them by using blank cartridges to propel it from his grenade 
launcher. One of the civilians was fatally wounded, although the killing does 
not appear to have been deliberate. (The incident is similar to ones that Viet¬ 
nam veterans described in which they threw cans of food in the path of heavy 
truck traffic, tempting Vietnamese onlookers to risk injury and death by dodg¬ 
ing the vehicles to retrieve the cans.) 22 Although in the vast majority of cases 
the Japanese authorities ceded jurisdiction to the United States to try American 
troops stationed in Japan, in this instance there was an outcry in the Japanese 
press. The United States enjoyed the right to exercise primary jurisdiction over 
its troops in any offenses “done in the performance of official duty.” Girard’s 
commander asserted that he had killed the woman in the performance of offi¬ 
cial duty, but the Japanese disagreed. 23 The executive branch’s decision to cede 
jurisdiction to Japanese courts produced an uproar in the United States, and 
“Congressmen, from left to right” began “hammering at” that decision. 24 

The legislative proposals prompted by the Girard case touched on the juris¬ 
dictional conflicts about the forum in which U.S. troops stationed in allied 
nations and who were suspected of committing crimes might be tried. Following 
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the Second World War, the United States assumed unprecedented interna¬ 
tional military responsibilities by stationing troops in friendly nations around 
the world in time of peace. The United States and the host nations negotiated 
status of forces agreements (SOFAs) that conferred concurrent jurisdiction 
over U.S. forces on United States and host nation courts. In practice, SOFAs 
generally allowed the United States a good deal of influence over whether to 
allow troops stationed overseas to be tried by foreign courts. (Concurrent 
jurisdiction prevailed except in cases where one or the other party, the host 
nation or the United States, had exclusive jurisdiction because an act was 
defined as an offense only under the laws of one or the other.) 25 The United 
States negotiated over forty such agreements with its allies between 1951, when 
the first one was signed by the United States and Britain, and 1957. 26 By that 
time the United States had seven hundred thousand troops stationed in forty- 
nine countries. 27 

The argument in favor of SOFAs was that the host nations were inconsis¬ 
tent in their legal standards, sometimes showed excessive leniency toward 
U.S. troops, did not always feel an imperative to try them, and did not observe 
the same judicial processes as American courts. The judge advocates general 
were worried that congressional attempts to override SOFAs might give some 
North Atlantic Treaty Organization (NATO) allies an excuse to reopen SOFA 
negotiations, and that any attempt to undo or abrogate the agreements would 
undermine the international position of the United States. They said, “The 
solution to the furor over trials of servicemen abroad lies with an education 
of the American people as to their benefits, rather than any changes in the 
treaty.” 28 

The recognition of foreign jurisdiction over U.S. troops caused some Amer¬ 
icans disquiet, though. Bricker argued that accepting the criminal jurisdiction 
provisions of SOFA treaties would “amount to penalizing the American sol¬ 
dier in an effort to please our NATO allies.” 29 In addition to certain legisla¬ 
tors, many influential citizens were sharply opposed to such agreements. The 
president of the National Economic Council, for example, said they were one 
of the “Communistic schemes” cooked up by a State Department more con¬ 
cerned with other nations’ attitudes than with vital American interests. 30 At a 
pro-Bricker amendment dinner it was charged that status of forces legislation 
deprived American soldiers of their constitutional rights by subjecting them to 
foreign courts. 31 

The debates about the Bricker amendment and the argument about the 
desirability of SOFAs disclose one of the two countervailing tendencies in the 
post-Second World War period: as we have seen, that period witnessed the 
promulgation of universal standards of justice in treaties and in the actions of 
international entities such as the Nuremberg and Tokyo tribunals, the Geneva 
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Conventions, and the Universal Declaration of Human Rights; but national 
sovereignty and nonintervention in the domestic affairs of states were also 
among the central principles enshrined in the U.N. Charter and important 
treaties. 32 The debates of the midfifties I have described reveal the reaction of 
Americans who wished above all to protect U.S. sovereignty and to promote 
the exclusive jurisdiction of U.S. courts over American troops. The bills con¬ 
ferring exclusive jurisdiction on U.S. courts were unsupported by the executive 
branch, yet they nevertheless demonstrate the degree to which a substantial 
body of legislative opinion recoiled from allowing foreigners to exercise juris¬ 
diction over American service personnel. 

No legislation denying the jurisdiction of foreign nations over U.S. forces 
stationed on their territory had any likelihood of passing, and there was 
certainly no possibility of its being signed into law. As the State Department 
pointed out in relation to H.R. 8658, any statute denying jurisdiction to foreign 
governments would be a legal nullity as far as those governments were con¬ 
cerned, in view of the fact that every nation is supreme within its own borders 
and has exclusive jurisdiction over offenses committed on its territory unless it 
surrenders such jurisdiction—a view in which the Supreme Court concurred. 33 
Such a law would also contradict bilateral agreements that the United States 
had entered into with its allies with regard to jurisdiction over U.S. troops sta¬ 
tioned on their territory, would undermine the reputation the United States 
had for entering such agreements in good faith, and would encourage host 
nations to abrogate their commitments under such agreements. 34 The agree¬ 
ments themselves seemed perfectly reasonable measures to the deputy judge 
advocate general of the army, who suggested that one should view matters 
from the perspective of the host countries. Those nations merely wanted to 
exert some local control over the “killings, assaults, sexual crimes and highway 
offenses which, even in the best-regulated armies, inevitably take place.” 35 They 
resented the sort of regime that prevailed under conditions of military occupa¬ 
tion, when local authorities exercised no control over the occupying forces. 
Some legislators agreed with this view and reminded their constituents that 
the United States had justified its right to independence, among other reasons, 
because of the abuses of imperial troops quartered among the populace. 36 

Time magazine saw SOFAs as a sign of America’s watchfulness over its 
troops worldwide: “By watching vigilantly over the lot of its men in foreign 
courts, the U.S. is extending around the world its concern for and its principles 
of justice and law. And under the status-of-forces agreements now operative, 
the U.S. conveys to the world that it is not in the empire-building business, 
that its concern for legal right is couched in its own example.” 37 This claim was 
eroded, though, by the continuing failure throughout the remainder of the 
1950s to close the jurisdictional gap opened up by Toth v. Quarles. 
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The first legislative proposal to create a forum other than a military court 
in which to try veterans for crimes they committed while in military service 
overseas was made before Toth produced the jurisdictional gap. It addressed 
a similar jurisdictional lacuna that had arisen under different circumstances. 
Former members of an American military intelligence team were held to be 
responsible for the disappearance and presumed murder of an American intel¬ 
ligence officer in Italy in 1944. 38 Because the crime had taken place before pas¬ 
sage of the UCMJ, it was prosecutable as an offense against the Articles of War, 
which the UCMJ had superseded, and the Department of Defense ruled that it 
was covered by the old Manual for Courts-Martial of the United States Army, 
which provides that court-martial jurisdiction over army personnel ceases 
when they are discharged or otherwise separated from the service. 39 A special 
House of Representatives subcommittee determined that although there was 
probable cause to prosecute the two former team members accused of the 
crime, they could not be tried in any American court. 40 After the suspects were 
convicted in absentia in an Italian court, the subcommittee chairman, Rep. W. 
Sterling Cole, proposed a law that would give federal district courts jurisdic¬ 
tion in such cases. His proposal was referred to a subcommittee of the House 
Judiciary Committee and died there without any further action. 41 

After the Toth decision opened up what he called a “huge gap in the law,” 
Cole reintroduced the law as H.R. 81 and asked the chairman of the Judiciary 
Committee to hold hearings in the near future. The chairman, Rep. Emanuel 
Celler of New York, recognized the new urgency of the bill by commenting, 
“This bill is too important to sit on.” 42 Celler’s remark reflected the vastly 
expanded import of the legislation: initially intended to plug a jurisdictional 
gap affecting the limited number of veterans who had committed as-yet-unde- 
tected crimes overseas before passage of the UCMJ (which, as enacted, pro¬ 
vided for the court-martial prosecution of veterans for crimes they committed 
while in military service), it now potentially affected the increased number 
of veterans who were immunized from prosecution as a result of Toth. And 
although the Supreme Court had not yet cast its judgment in Reid v. Covert, a 
case involving a woman who had killed her soldier husband in military quar¬ 
ters in England—and which might, depending on how the court ruled, fur¬ 
ther widen the jurisdictional gap—the chief counsel for the House Judiciary 
Committee noted that H.R. 81 would also make civilian defendants accused of 
crimes similar to hers subject to the jurisdiction of the federal district courts. 43 
Reports were requested from the Department of Defense, the Department of 
the Interior, and the State Department, but despite the importance the House 
Judiciary Committee attached to the proposal, no reports were received, and 
the bill was not voted out of committee. 44 

Exactly a year after Cole introduced H.R. 81, and taking account, as Cole 
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had, of the added impetus supplied by Toth, Sen. Thomas Hennings of Mis¬ 
souri proposed his own legislation to fill the jurisdictional gap. Hennings 
chaired the Senate Judiciary Committees recently established Subcommittee 
on Constitutional Rights. He explained the background of the bill to his Senate 
colleagues, summarizing the effect of Toth v. Quarles, praising the wisdom of 
the courts decision in asserting the supremacy of civilian courts, and making 
clear that his bill would carry out Justice Black’s implied legislative recommen¬ 
dation. Justifying the bill in the rhetoric of patriotism, he said it would allow 
a federal district court to try such crimes as “treason and collaboration with 
enemies of the United States.” 45 Reports were requested from the executive 
branch, which evidently did not support the bill because none was received. 46 
The Department of Defense supported the principle involved in H.R. 81 and 
in Hennings’s bill, S. 2791, but concluded that the proposed legislation pre¬ 
sented “certain practical and legal difficulties.” 47 Because of the absence of a 
formal report, it is not clear what the Department of Defense considered those 
difficulties to be, but the Civil Liberties Committee of the National Lawyers 
Guild drew attention to one: although it, too, approved of the bill in principle, 
it said it would be expensive for a soldier who had allegedly committed a crime 
while serving in a distant continent to prepare a defense once he had returned 
to the United States. It suggested that the accused should be granted funds to 
depose witnesses and that there should be a brief statute of limitations within 
which an indictment should be brought for any alleged crime. 48 As the issue 
of geographical distance, the ability to prepare a defense, and the difficulty of 
obtaining witnesses continued thereafter to be the problems to which critics 
of similar legislation drew attention—and indeed had already been remarked 
upon by Everett—it is reasonable to infer that these were among the Pentagon’s 
concerns. Because the bill involved jurisdiction over civilians, the Department 
of Defense suggested that the Department of Justice might take the lead in 
devising solutions to these problems, but neither executive department put 
forward any legislative proposals. The bill was not voted out of the Senate’s 
Constitutional Rights Subcommittee and died on the adjournment of the 84th 
Congress. 49 

On the other side of the world, a train of events advanced that would draw 
the United States into a military involvement that eventually converged with 
the history of legislative failure that began with the Cole and Hennings bills. In 
December 1950 the United States had entered into a mutual defense treaty with 
France and the nominally independent states of Cambodia, Laos, and Viet¬ 
nam. 50 It then assumed the vast majority of the burden of funding and supply¬ 
ing the French in their anti-Communist campaign in Vietnam. In September 
1954, after the French defeat at Dien Bien Phu and the signing of the Geneva 
Agreements that brought about a cessation of hostilities and the withdrawal 
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of the French from Indochina, the United States negotiated the formation of 
the Southeast Asia Treaty Organization (SEATO), which established the prin¬ 
ciple of collective self-defense for the countries of Southeast Asia. 51 While the 
National Lawyers Guild was composing its response to Hennings’s bill S. 2791, 
the first national assembly was elected in the newly created South Vietnam in 
defiance of the Geneva Agreements of 1954 that ended the First Indochina War 
and despite a boycott by opposition political parties. 52 The Geneva Agreements 
called for North and South Vietnam to be reunified by 1956, with elections to 
be held north and south of the dividing line across which the belligerents had 
been required to regroup. Instead, Ngo Dinh Diem, whom Secretary of State 
John Foster Dulles saw as the “only means” to “save South Vietnam and coun¬ 
teract revolution,” consolidated his power in the south and declined to hold the 
reunification elections, which Diem would undoubtedly have lost to the Com¬ 
munists. 53 Just as the deadline for the election was about to expire, Sen. John 
F. Kennedy declared on June 1,1956, that South Vietnam was “the cornerstone 
of the Free World in Southeast Asia, the keystone to the arch, the finger in the 
dike.” 54 A week later the first uniformed Americans fell as casualties amid the 
campaign to support the fledgling nation Kennedy called “our offspring.” 55 By 
the time bill S. 2791 died, the United States had determinedly thrown its weight 
behind South Vietnam. The United States began a process of nation build¬ 
ing, giving the Diem regime economic, diplomatic, and military assistance 
to transform South Vietnam into an anti-Communist bulwark. In May 1957 
President Eisenhower and Diem issued a joint communique reaffirming that 
South Vietnam was covered by the Southeast Asia Collective Defense Treaty. 56 
At the same time legislators were beginning to wrestle with the consequences 
of the jurisdictional gap, the United States was becoming embroiled in another 
military engagement in Asia that carried the same potential the Korean War 
had for criminal actions by members of U.S. forces. 57 

In the late 1950s the jurisdictional gap widened as a result of several Supreme 
Court decisions, beginning with Reid v. Covert in 1957, that further limited 
the scope of the UCMJ by declaring the superiority of Article III courts over 
military courts. 58 The Toth decision encouraged Clarice Covert and Dorothy 
Krueger Smith, who had been imprisoned after being convicted of murdering 
their American soldier husbands in Great Britain and Japan, respectively, to 
petition for writs of habeas corpus in the federal courts. (Smiths father, Walter 
Krueger, had submitted the petition and was the respondent in the case, which 
is why it is called Kinsella v. Krueger.) Covert and Smith came within the juris¬ 
diction of the UCMJ because of Article 2(a)(ll), which stated that, subject to 
treaty provisions, “persons serving with, employed by, or accompanying the 
armed forces” outside the United States were subject to the code. Initially, the 
Supreme Court had upheld Covert’s and Smiths convictions and approved 
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court-martial jurisdiction over them and their crimes. 59 At that stage Justice 
Tom Clark, for the court, regarded court-martial jurisdiction as preferable to 
the “widely varying standards of justice unfamiliar to our people” that might 
pertain if their cases were heard in foreign courts. He said that, as matters 
stood, the “essential choice involved here is between an American and foreign 
trial.” 60 As Black had suggested in his Toth opinion, if the choice was as Clark 
described it, that is, between a U.S. court-martial and a foreign trial, Congress 
had the power to alter the situation in such cases by providing for federal 
court jurisdiction over such crimes. However, Clark’s opinion raised the same 
practical objections to bringing the suspects to the United States for trial that 
Everett had contemplated: 

Both the Government and the accused would face serious problems in the 
production of witnesses. Depositions for the Government are not permitted 
in criminal cases. . . . Attendance of foreign witnesses could be only on a 
voluntary basis, and the testimony of no foreign witness could be compelled 
if the witness or his government refused. The expense of transporting wit¬ 
nesses would be considerable for the Government, and probably impossible 
for a defendant, whose successful defense may depend on the demeanor of 
one witness. In fairness, the Government would have to bear the expense of 
transporting the defendant’s witnesses as well as its own, and the possibilities 
of abuse are obvious. 61 

Clark’s opinion made a glancing reference to the debate about “treaty law” in 
Congress by stating that, because foreign nations had voluntarily relinquished 
jurisdiction to the United States by means of carefully framed agreements, the 
issue centered on Congress’s determination of the appropriate forum in which 
the U.S. trial should take place. Thus, “no question of the legal relation between 
treaties and the Constitution is presented.” 62 

Clark distinguished Covert from Toth by arguing that Toth had been dis¬ 
charged from the armed services and returned to the United States before 
charges were filed against him for a crime committed in Korea. In contrast, 
Covert was (at least initially) charged, tried, and convicted while “within 
the provisions of Article 2(11) of the UCMJ,” that is, while accompanying the 
armed forces in the country where her husband was based. As Clark stated 
for the court, “We are not deciding here when, in other circumstances, Article 
2(11) jurisdiction may terminate. In this case we hold only that military juris¬ 
diction, once validly attached, continues until final disposition of the case.” 63 
Through this reasoning Clark dealt with the fact that Covert was retried in the 
United States. 

In his opinion for the court in Krueger, Clark upheld the court-martial con¬ 
viction on different grounds. Smith’s crime and the subsequent court-martial 
prosecution had both occurred in Japan, and Clark pointed out that in the past 
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the Supreme Court had upheld trials by Article I courts when the crimes had 
occurred in a foreign country, particularly an Asian, “non-Christian” country. 
The Constitution therefore did not guarantee a right to trial in an Article III 
court. In framing this argument, Clark relied on In re Ross, in which an Ameri¬ 
can seaman was convicted by a consular court in Japan, and the conviction was 
upheld by the Supreme Court. 64 

The original judgments in the Covert and Krueger cases were unsatisfac¬ 
tory for a number of reasons. There was considerable doubt from the start 
about the validity of vesting jurisdiction over civilians in courts-martial, and 
these doubts were magnified by the courts ruling in Toth. 65 In the confer¬ 
ence regarding Toth, Black had foreseen that the case had implications for 
trying civilians “who happened to be attached to the army” and contem¬ 
plated how far the Supreme Court should allow court-martial jurisdiction 
to be extended. 66 The decision to allow a court-martial to prosecute military 
dependants seemed to be at odds with the striking down of the conviction of 
a former serviceman. 67 Clarks attempt to sidestep the jurisdictional question 
in Covert was unconvincing. In the conference regarding Covert, Chief Justice 
Warren had expressed strong doubts: “It is hard to believe that a housewife 
and youngsters living in Tokyo or London are members of the armed forces 
for military purposes.” 68 Black said plainly, “The military has no authority 
here.” 69 Frankfurter said the real problem was that “we can’t say that these 
women are members of the armed services.” Nevertheless, he and several jus¬ 
tices were initially willing to affirm Covert’s conviction and reverse Smith’s. 
Justice Sherman Minton came to the opposite judgment, being willing to 
affirm Smith’s conviction, with In re Ross as the controlling precedent, but not 
Covert’s. Justice Harlan entertained the same view as Minton, although in his 
case it was “tentative.” 70 The bench’s opinions were thus less than coherent, 
and some justices changed their minds after the conference. The court was 
rushed in its deliberations in the first hearing of the cases, and the justices 
were rushed again to file their opinions a short time after the arguments were 
heard. 71 The court voted 5-3 in favor of upholding both convictions, Frank¬ 
furter filing a reservation. 

These circumstances help explain how Covert’s and Smith’s formidable law¬ 
yer, Frederick Bernays Wiener, managed the rare feat of getting the Supreme 
Court to rehear the cases of the “murdering wives,” as Justice Frankfurter 
referred to them. Although the composition of the court had altered after two 
retirements from the bench, this is not what brought about the court’s rever¬ 
sal of its previous ruling. 72 More significant, Frankfurter, whose reservation 
strongly disagreed with the majority’s reasoning, had come to believe there was 
a compelling interest to reconsider the case. He filed a petition for a rehearing. 
Frankfurter gave voice to a number of justices’ doubts about the reliance in 
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Krueger on In re Ross, a case, Frankfurter said, that “represents, historically 
and juridically, an episode of the dead past about as unrelated to the world 
of today as the one-hoss shay is to the latest jet airplane.” 73 He also doubted 
the relevance of another basis for the court’s decision, provisions made by 
Congress for dealing with “unorganized” territories acquired by the United 
States. 74 Frankfurter referred to Toth and cited Winthrop’s view that the Fifth 
Amendment clearly distinguishes civilians from the military: “It recognizes 
no third class which is part civil and part military—military for a particular 
purpose or in a particular situation, and civil for all other purposes and in all 
other situations.” 75 He thought the court had rushed to judgment and should 
have taken more time to reach its decision. 

However forcefully Frankfurter criticized the courts action, procedurally a 
petition for a rehearing required that one of the justices who had sided with 
the original majority change his mind. Justice Harlan did. 76 Harlan stated 
in his petition for rehearing that, although he might regard overseas service 
dependants as part of the military establishment, without further argument 
he was not ready to sustain their being tried by court-martial. 77 If upholding 
the court-martial conviction rested, as the majority in the initial hearing held, 
on the inapplicability of Article III abroad, Harlan doubted whether the mili¬ 
tary ought to have been allowed to retry Covert at court-martial once it had 
returned her to the United States, where the Constitution unmistakably did 
apply. In his eventual concurrent opinion with the court’s judgment after the 
rehearing, Harlan raised another doubt: he wondered whether “there are pro¬ 
visions in the Constitution which do not necessarily apply in all circumstances 
in every foreign place,” a line of thought that required a judgment about the 
circumstances of the case and thereby potentially left the door open for a 
court-martial to try a citizen despite her civilian status. 78 

Harlan’s uncertainties about the original decision upholding the convic¬ 
tions differed from Black’s reasoning. In his concurrent opinion after the case 
was reheard, Harlan believed it came down to which constitutional guarantees 
should apply overseas: in other words, it was a matter of judgment whether 
Covert and Smith should have enjoyed the right to a jury trial. 79 For Black, 
seeing the case in that way reflected the sort of judicial determination of rea¬ 
sonableness which, in his view, lay outside the province of the courts. 80 Black’s 
judicial activism did not seek to supplant the political branches’ deliberations 
on matters of policy with those of a court; it was a black-and-white matter 
requiring the literal application of constitutional protections. For Black, the 
issue turned on whether Covert and Smith were in the armed forces or not. 
That question alone was sufficient to dispose of the matter cleanly on constitu¬ 
tional grounds because it determined whether they were entitled to trial before 
a jury or could be prosecuted by a court-martial. 81 
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Harlan, in his petition for a rehearing, had referred to the “Bricker Amend¬ 
ment controversy” in his discussion of difficult constitutional issues that “we 
should avoid if at all possible.” 82 Early memoranda by Black, which might 
have been destined to evolve into the majority or a minority opinion, depend¬ 
ing on how many justices joined him, unabashedly referred to the superior¬ 
ity of the Constitution over the treaty-making power of the United States. 83 
Frankfurter tried to persuade Black to write an opinion on narrow grounds 
so that it might win the support of a large majority, even, as he suggested, 
of a unanimous bench. 84 Frankfurter, like Harlan, thought that injecting 
the Bricker amendment problem into the court’s reasoning was unwise. He 
considered it unnecessary to declare the superiority of the Constitution to 
treaty provisions in order to arrive at a judgment of the cases. 85 He pressed 
Black to remove the “treaty discussion” from the draft opinion Black had cir¬ 
culated, on the grounds that it was superfluous to the judgment. Frankfurter 
believed it risked “needlessly fanning the flames of the Bricker amendment 
controversy” in light of the “active agitation, of which my Brethren cannot 
be unmindful,” provoked by the Girard case. 86 His fellow justices might well 
have been mindful of the controversy because on the very day Frankfurter 
signed his message to them, a special Senate committee was meeting to dis¬ 
cuss the Girard case. At that meeting Sen. Sam Ervin expressed considerable 
disquiet at the terms of the agreement that allowed a Japanese court to assert 
its jurisdiction over Girards crime. 87 “It is not my wont,” Frankfurter claimed, 
“to renew discussion after a matter has gone against my view.” Yet he felt so 
deeply about the “stirring of inevitably mischievous controversy” that he was 
conscience-bound to do so. 88 

Whereas Frankfurter urged caution and restraint with respect to this 
politically sensitive subject, Black grasped the nettle to resolve one of the main 
points of contention raised by the opponents of “treaty law.” Black’s published 
opinion was more emphatic than his earliest draffs had been about the supe¬ 
riority of the Constitution to any treaty. Frankfurter declined to join in Black’s 
opinion, filing a concurrent opinion instead. 

In arguing that the court should confirm the convictions, the government 
had contended that the prosecutions by court-martial fulfilled the obliga¬ 
tion of the United States under SOFAs with Great Britain and Japan. 89 Black 
acknowledged that there were agreements between the United States and 
Great Britain and between the United States and Japan which provided for the 
jurisdiction of U.S. courts over crimes committed by U.S. servicemen and mil¬ 
itary dependants in those foreign countries. The government contended there¬ 
fore that the provision of the UCMJ that allowed court-martial prosecution of 
the defendants was “necessary and proper” in order to fulfill the obligation of 
the United States under the international agreements. 90 The court’s ruling in 
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Covert affirmed, however, that no treaty can be in direct violation of the Con¬ 
stitution or abrogate the protections that the Bill of Rights confers on citizens. 91 

Blacks opinion stated that the two defendants were entitled to the protec¬ 
tions of the Constitution even though their crimes took place overseas. “At the 
beginning,” Black argued, 

we reject the idea that, when the United States acts against citizens abroad, 
it can do so free of the Bill of Rights. The United States is entirely a creature 
of the Constitution. Its power and authority have no other source. It can 
only act in accordance with all the limitations imposed by the Constitution. 
When the Government reaches out to punish a citizen who is abroad, the 
shield which the Bill of Rights and other parts of the Constitution provide 
to protect his life and liberty should not be stripped away just because he 
happens to be in another land. 92 

In this case, Article III, § 2 of the Constitution and the Fifth and Sixth Amend¬ 
ments guaranteed the right to jury trial after indictment by a grand jury. 
Courts-martial therefore could not try civilian dependants of service person¬ 
nel for capital cases during peacetime. 

The court’s judgment in Reid v. Covert followed the judgment in Toth. As 
Wiener had argued, the Supreme Court’s original judgment upholding the 
conviction in Covert was “completely irreconcilable with Toth v. Quarles.” 
Black agreed and found “no supportable grounds upon which to distinguish 
the Toth case from the present cases. Toth, Mrs. Covert, and Mrs. Smith 
were all civilians. All three were American citizens. All three were tried for 
murder.” 93 As the Constitution granted them protections no matter where 
they were, all three were entitled to the constitutional right to indictment by a 
grand jury and jury trial: “The fact that Toth was arrested here while the wives 
were arrested in foreign countries is material only if constitutional safeguards 
do not shield a citizen abroad when the Government exercises its power over 
him. As we have said before, such a view of the Constitution is erroneous. The 
mere fact that these women had gone overseas with their husbands should not 
reduce the protection the Constitution gives them.” 94 The court agreed with 
Winthrop that “a statute cannot be framed by which a civilian can lawfully be 
made amenable to the military jurisdiction in time of peace.” 95 

Black’s opinion implicitly addressed the Bricker amendment controversy by 
stating, 

There is nothing in this language [Article VI, § 2, the Supremacy Clause] 
which intimates that treaties and laws enacted pursuant to them do not have 
to comply with the provisions of the Constitution.... It would be manifestly 
contrary to the objectives of those who created the Constitution, as well 
as those who were responsible for the Bill of Rights—let alone alien to our 
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entire constitutional history and tradition—to construe Article VI as permit¬ 
ting the United States to exercise power under an international agreement 
without observing constitutional prohibitions. . . . The prohibitions of the 
Constitution were designed to apply to all branches of the National Govern¬ 
ment, and they cannot be nullified by the Executive or by the Executive and 
the Senate combined. 96 

This directly attacked the issues surrounding the Bricker amendment, as 
Bricker himself recognized soon afterward. “Right down our alley,” he said, 
referring to the courts judgment. “That’s exactly what we are driving at.” 97 

Black’s opinion also repudiated the use of overseas American “consular 
courts” in which the United States had once claimed the right to prosecute its 
citizens and others who were subject to its laws in “Far Eastern,” “other than 
Christian” countries. Black stated that the blending of executive, legislative, 
and judicial power in one person, as in the consular courts, is “ordinarily 
regarded as the very acme of absolutism.” Although the Supreme Court held 
in Ross that the “Constitution can have no operation in another country,” Black 
found that holding to be “obviously erroneous” and founded “on a fundamental 
misconception.” Subsequent court rulings had repudiated the Ross approach; 
moreover, as Black argued, “Congress has recently buried the consular system 
of trying Americans. We are not willing to jeopardize the lives and liberties 
of Americans by disinterring it. At best, the Ross case should be left as a relic 
from a different era.” 98 Black distinguished the recent courts-martial from the 
Insular Cases, in which the Supreme Court had found it inexpedient to require 
jury trials in the island possessions of the United States, on less emphatic con¬ 
stitutional grounds, saying that those territories had different traditions and 
institutions and the relevant cases did not involve military trials. He ended that 
passage of argument in high dudgeon: “The concept that the Bill of Rights and 
other constitutional protections against arbitrary government are inoperative 
when they become inconvenient or when expediency dictates otherwise is a 
very dangerous doctrine and, if allowed to flourish, would destroy the benefit 
of a written Constitution and undermine the basis of our Government.” If the 
government could not meet its foreign obligations within the bounds of the 
Constitution, Black suggested it could follow the prescribed mechanism in 
proposing a constitutional amendment. 99 

Black’s plurality opinion had the support of only four justices, including 
himself. Frankfurter and Harlan concurred in striking down the conviction, 
but on narrower grounds. Frankfurter specified that the matter before the 
court involved both capital crimes and military dependants, not any other 
category of civilians. 100 As he argued, the court had traditionally adhered to 
a doctrine of never anticipating a question of constitutional law in advance of 
the necessity of deciding it; and of never formulating a rule of constitutional 
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law broader than is required by the precise facts of the case to which it is to be 
applied. 101 Black’s opinion recognized that the cases involved capital crimes, but 
the terms of his opinion were not restricted to such cases alone, as he made ref¬ 
erences throughout to civilians’ unqualified right to jury trial after indictment 
by a grand jury. Although Frankfurter thought civilian dependants should 
have the right to civilian court trial for offenses committed during peacetime, 
his concurrent opinion omitted any reference to the conflict between treaties 
and a defendant’s constitutional rights; Harlan was similarly agnostic on that 
matter and argued that the right to jury trial should be confined to capital 
crimes committed during peacetime. 

As a plurality decision, the holding of the court was the general result of 
the case. It pertained only to capital cases involving civilian dependants such 
as Covert and Smith, leaving it unclear whether the court would uphold pros¬ 
ecutions under the UCMJ of civilian employees and contractors of the armed 
forces, and of any civilians in noncapital cases. 102 At this stage it was Frank¬ 
furter’s narrower view that determined the court’s holding. Nevertheless, the 
Ross doctrine that the Constitution does not protect U.S. citizens outside the 
country suffered a fatal blow with the Covert and Krueger decisions. 

Frankfurter’s and Harlan’s concurrence left only two justices opposed to 
overturning the convictions. 103 One of those, the conservative Harold Burton, 
retired in October 1958 and was replaced by the more moderate Potter Stewart, 
further changing the complexion of the court. 104 In his dissent in Covert, the 
other, Justice Clark, pointed out the practical difficulties that would arise if 
Congress authorized the trial in an Article III court of a military dependant for 
overseas crimes: 

Aside from the tremendous waste of the time of military personnel and the 
resultant disruptions, as well as the large expenditure of money necessary to 
bring witnesses and evidence to the United States, the deterrent effect of the 
prosecution would be nil because of the delay and distance at which it would 
be held. Furthermore, compulsory process is an essential to any system of 
justice. The attendance of foreign nationals as witnesses at a judicial proceed¬ 
ing in this country could rest only on a voluntary basis, and depositions 
could not be required. As a matter of international law, such attendance could 
never be compelled, and the court in such a proceeding would be powerless 
to control this vital element in its procedure. In short, this solution could 
only result in the practical abdication of American judicial authority over 
most of the offenses committed by American civilians in foreign countries. 105 

Even Justice Harlan referred to the “ridiculous burden” that trial in the United 
States would impose on the government. 106 The court was unmoved by Clark’s 
reasoning. Covert marked the direction of the court’s thinking and was cited 
favorably in subsequent decisions, including ones that Clark wrote. 107 
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The Covert opinion was important not only in itself in broadening the 
category of defendants who could not be tried by court-martial, but also in 
reaffirming the court’s support of the concepts on which the Toth judgment 
had been grounded. The decision was the first bulwark protecting the Toth 
judgment from possible backtracking by the court. While Covert had note¬ 
worthy political implications in its references to the relationship between 
treaties and the Constitution, another subtext ran through it. It was rumored 
among military lawyers that, after the failure of the first legislative effort to 
close the jurisdictional gap opened up by Toth, the Supreme Court was using 
these cases to draw Congress’s attention to the need for remedial legislation 
to close a now-widening jurisdictional gap. 108 Yet Congress still did not take 
the hint by passing the requisite law. Worse still, no new legislative proposals 
appeared on the horizon. 

The press noticed the expanding jurisdictional problem to which Reid v. 
Covert gave rise: “The baffling question raised by the decision,” one newspa¬ 
per said, “is how trials of offenses by the dependents of servicemen abroad 
will now be handled.” The editorial stated that there were practical difficulties 
in setting up civilian courts in all the countries where American troops were 
stationed—not to mention diplomatic problems in trespassing on the sover¬ 
eignty of an ally by establishing civilian courts on its territory. The newspaper 
followed the dissenting judges’ conclusion that the most logical solution was 
to allow the host nation to try the civilian suspects in its courts, but that would 
work only in countries that had judicial standards “comparable to our own,” 
not in those which were “virtually bereft of judicial standards.” 109 Of course 
there was another alternative: the passage of legislation that would fill the 
now-broadened jurisdictional gap. 

Events moved in the other direction, though. Far from closing the gap by 
passing a remedial law, Congress failed to act, and the gap grew wider still. In a 
string of cases that all tended in the same direction, the Supreme Court struck 
down several further provisions of Article 2 of the UCMJ that provided for 
court-martial jurisdiction over civilians, until most of the article became void. 
In one of those cases the court’s opinion referenced Toth as a landmark ruling 
but also drew lessons from Covert. 110 Just as Covert seemed logically to follow 
Toth, so the later cases were logical extrapolations from Covert. Their effect 
was to bar court-martial jurisdiction for both civilian dependants and civilian 
employees of the armed forces, in both capital and noncapital cases, in time of 
peace. 111 Thus, the narrow holding determined by Frankfurter’s concurrence 
gave way to the more expansive view pronounced by Black’s opinion in Covert; 
consistent with their earlier view of the matter, Harlan and Frankfurter dis¬ 
sented in the judgments that collapsed the distinction they had made between 
capital and noncapital cases. 112 After the cases decided in 1960, Article 2 of the 
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UCMJ continued to apply only to civilians who were employed by, serving 
with, or accompanying the armed forces in the field in time of war. 113 Now, the 
Toth judgment was shielded from review and possible reversal by a phalanx of 
cases involving jurisdiction over nonveteran civilians. The issue of what con¬ 
stituted “in time of war” became central in cases that arose during the conflict 
in Vietnam; the jurisdictional question accrued new meaning in recent times 
with the increase in the number of contractors and other civilians serving in 
wars and so-called contingency operations. Courts-martial continued to exer¬ 
cise jurisdiction over retired members of the armed forces. 114 

Whether or not the Supreme Court intended to exert pressure on the leg¬ 
islature through the series of decisions that began with Reid v. Covert and 
continued in the 1960 cases affecting jurisdiction over civilians, those deci¬ 
sions certainly caused consternation among the judge advocates general of the 
army, navy and air force. The army was keen to plug the widened jurisdictional 
gap with a law vesting in federal district courts jurisdiction over any offenses 
civilians committed; in the absence of such a statute, they could not activate 
the provisions of SOFAs that allowed the United States to exercise jurisdiction 
over its citizens. The army’s approach might best be described as pragmatic. 
Its judge advocates said, “While a statute would not be aimed at actual trials, 
it would permit the services to request waivers of jurisdiction in capital and 
other important cases from foreign governments [under the terms of SOFAs]. 
Without such a statute, they feel they would be hard pressed to justify requests 
for waivers in such cases and without making such requests, there would be 
political repercussions at home.” 115 This line of reasoning figures in the motiva¬ 
tion leading to the passage of the Military Extraterritorial Jurisdiction Act (see 
chapter 7). 

The navy judge advocates were the most exercised about the loss of court- 
martial jurisdiction over civilians. In contrast, the air force was content to 
allow foreign courts to try U.S. civilians. 116 From this point on, the discussion of 
remedial legislation for the widened jurisdictional gap frequently intertwined 
the topics of SOFAs, the position of civilians accompanying the armed forces, 
and the venue in which to try veterans who were suspected of having commit¬ 
ted crimes beyond the jurisdiction of U.S. civilian courts. The problem can be 
summarized as one of whether to allow American citizens and nationals to be 
tried in foreign or in U.S. courts, and, if in U.S. courts, whether in military or 
civilian ones. 117 

The Supreme Court decisions captured the attention of Senator Hennings, 
the legislator who had been most bothered by the jurisdictional problem. Soon 
after the decision in Covert in 1957 a recently appointed investigator for the 
Constitutional Rights Subcommittee received a staff memorandum referring 
to the Toth case and saying that the suspect “went unpunished for lack of 


46 


Chapter Two 


forum [in which to try him].” After Covert, “the question of lack of forum is, 
as a result of the decision, more alive and more important than it was a year 
ago.” The memorandum suggested that Hennings’s bill S. 2791 be redrafted 
and a new bill introduced, one that would cover civilian dependants as well as 
veterans. If the Supreme Court was trying to get the attention of Congress, it 
had succeeded, at least in the case of the chairman of the Constitutional Rights 
Subcommittee—although not in the way it would have wished. A cover note 
attached to the memorandum referred to the Supreme Court’s “disgraceful 
opinion or, rather, group of opinions” in Covert and Krueger. m 

In April 1958, as the other cases having to do with civilian dependants and 
employees of the armed forces began to be accepted for review by the Supreme 
Court, the assistant counsel of the Constitutional Rights Subcommittee pre¬ 
pared a number of memoranda on the relevant cases, and in December 1959 
the subcommittees chief counsel commissioned a report beginning with 
the Toth judgment, running through the Reid v. Covert decision of 1957, and 
describing the remainder of the cases pending in the Supreme Court. Perhaps 
in an effort to bring pressure to bear on Congress to enact a legislative solu¬ 
tion, Hennings intended to draw public attention to the jurisdictional issue 
by writing an article for a popular magazine. 119 In the event, his death in 1960 
prevented him from pursuing the matter. 

Meanwhile, on the other side of the Pacific a storm gathered, one that 
would blow through the yawning gap that still existed in U.S. law a decade 
after Hennings’s death. In 1959 the South Vietnamese government, with which 
the United States had allied itself, passed a repressive law, no. 10/59, leading 
to the arrest of tens of thousands of people considered to be Communists and 
to many executions. 120 Soon after, the Vietnamese Communists began to fight 
back, launching a guerrilla war in South Vietnam to liberate the country from 
the Diem regime. They attacked a residential compound in Bien Hoa and 
killed two American soldiers, part of the U.S. Military Assistance Advisory 
Group. They were the first of the fifty-eight thousand American uniformed 
personnel listed on the Vietnam Veterans Memorial killed by enemy action in 
the conflict. 121 

After Toth, whenever an American veteran was accused of a crime com¬ 
mitted while he was in military service overseas, the only way to guarantee his 
prosecution according to U.S. standards and procedures was to pass either a 
law plugging the jurisdictional gap or a constitutional amendment restoring 
court-martial jurisdiction over such offenses. In the absence of such a mea¬ 
sure, the only alternatives were for the accused veteran to be prosecuted in a 
foreign court in the country where the alleged crime took place or not to be 
prosecuted at all. Proponents of bills intended to close the jurisdictional gap 
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repeatedly made this sort of argument in favor of the legislation, but their col¬ 
leagues were largely unmoved. 

The legislators’ “hammering at” the exercise of foreign courts’ jurisdiction 
over Girard’s crime contrasted with their silence, after the Hennings bill died, 
over the jurisdictional gap that allowed veterans immunity from prosecution 
for crimes they committed in host nations or war zones. These contrasting 
postures show where the legislators’ attention, in matters of military justice, 
was directed. The Supreme Court had ruled against court-martial jurisdiction 
over cases like Toth’s; a substantial body of congressional opinion was against 
prosecution of active-duty service personnel by foreign courts; the executive 
branch raised all manner of difficulties in the bills that provided for civilian 
courts’ jurisdiction over veterans’ offenses against the UCMJ, if the crimes 
were committed overseas; and legislators were unable to muster sufficient 
enthusiasm for a bill closing the jurisdictional gap to vote it out of committee. 
The warnings voiced during the UCMJ hearings in 1949 about how veterans 
might get away with murder appeared to have been forgotten. 


CHAPTER THREE 


“A Very Undesirable Situation” 

Sam Ervin and the Constitutional 
Rights Subcommittee 


In January 1961 Sen. Sam Ervin assumed the chairmanship of the Subcom¬ 
mittee on Constitutional Rights of the Senate Judiciary Committee. Although 
critics of his reasoning and his politics, particularly his defense of racial segre¬ 
gation, have doubted whether his reputation as a defender of the Constitution 
was entirely deserved, Ervin was known as a leading congressional expert on 
constitutional matters. 1 From the early days of his senatorial career he had 
been a ferocious and effective advocate of civil liberties, a critic of governmen¬ 
tal abuses of power such as the assertion of executive privilege—stances that 
allied him with congressional liberals—while also being a leading proponent 
of a “soft Southern strategy” opposed to civil rights legislation, a position that 
accorded with that of conservatives, particularly southern Democrats. A hawk 
regarding Vietnam War policies, he nevertheless defended the right of antiwar 
protesters to distribute literature on military bases and opposed government 
surveillance of peace marchers. A law-and-order conservative, he opposed a 
crime control package that gave the government preventive detention pow¬ 
ers and permitted no-knock drug raids. His various positions “defiejd] all the 
easy generalizations of political journalism.” 2 While a member of the Judiciary 
Committee, Ervin simultaneously sat on the Senate Armed Services Commit¬ 
tee and was one of the two members of the Armed Forces Subcommittee that 
annually reviewed SOFAs. 3 He was a cosponsor of the resolution favoring pri¬ 
mary jurisdiction by the United States for overseas offenses committed by its 
troops. 4 Ervin’s convergent committee responsibilities made him the leading 
advocate in Congress of efforts to revise the UCMJ. 

The Constitutional Rights Subcommittee was established to examine the 
“extent to which the Constitutional rights of the people of the United States 
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were being respected and enforced.” 5 Under Hennings’s leadership the sub¬ 
committee had investigated the legal rights of service personnel. 6 It had sent 
an observer to the Girard trial in Japan, and, years later, Ervin continued to 
express the subcommittees concern about the principles raised in that case. 
Demonstrating his overriding interest in securing the rights of accused per¬ 
sonnel, Ervin worried that servicemen’s rights might be “abridged” when they 
found themselves under the jurisdiction of a foreign government. 7 Ervin had 
been outraged by instances of command influence over disciplinary hearings, 
the denial of legal representation to court-martial defendants, and soldiers’ 
receiving less-than-honorable discharges without due process, which he 
suspected resulted from the military authorities’ attempt to circumvent the 
requirements of the UCMJ. 

Ervin had special reason to sympathize with the predicament of accused 
servicemen. During the First World War, Ervin himself had been relieved 
of his command and faced the possibility of a court-martial after he lost his 
nerve during an incident in the trenches of the Western Front. He resigned his 
commission and reenlisted as a private, later redeeming himself by winning 
the Distinguished Service Cross for heroism in combat. 8 Ervin continued to 
champion the cause of servicemen’s rights when he assumed the chairman¬ 
ship of the subcommittee. 9 Over the course of the first dozen years he acted in 
that role, Ervin’s campaign to plug the jurisdictional gap was part of a larger 
program of reform of the UCMJ. 10 

Ervin proposed measures to ensure that all troops were guaranteed legally 
trained counsel whenever they were involved in courts-martial or in admin¬ 
istrative proceedings that might lead to less-than-honorable discharges. He 
wished to reduce commanding officers’ authority over the choice of court- 
martial personnel; to establish that an experienced, impartial law officer would 
preside over major disciplinary actions; and to protect the rights of the accused 
to confront and cross-examine witnesses. 11 

Ervin called hearings of the Constitutional Rights Subcommittee in 1962 to 
examine these matters, and while the bulk of the hearings addressed issues of 
fairness and due process, they also discussed the legislation required to close 
the jurisdictional gap. The army, navy, and air force all recognized the need for 
remedial legislation. 12 Soon after the enactment of the UCMJ in 1951, the lead¬ 
ing lawyers and jurists charged with administering military justice formed a 
code committee for the purpose of overseeing the operation of and proposing 
amendments to the UCMJ. The committee had become convinced during the 
ten years of operation of the UCMJ that some revision of the code was neces¬ 
sary to bring about the “proper and orderly administration of military justice,” 
without which administration of the code might not withstand the strains of 
another major war. 13 
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The code committee undertook to draft an omnibus bill revising the UCMJ 
to address these matters all together. 14 In June 1961, soon after Ervin began his 
chairmanship of the subcommittee, the army drafted legislation that would 
have closed the jurisdictional gap, sending it to the Department of Justice and 
the Department of Defense for comment. 15 The navy, whose judge advocates 
had been more disturbed than the other services about the loss of jurisdiction 
over civilians after Covert, raised the possibility of a constitutional amendment 
to address that problem—the result of which would presumably have been to 
reinstate court-martial jurisdiction over nonveteran civilians. The air force, 
through the Department of Defense, actually drafted a constitutional amend¬ 
ment to fulfill that purpose. None of the services made a similar proposal for 
a constitutional amendment regarding veteran offenders, and the army, navy, 
and air force all backed the idea of legislation to vest jurisdiction over veteran 
offenders in civilian courts for offenses against the UCMJ committed over¬ 
seas. 16 However, when the code committee broke down the omnibus bill into 
alphabetically designated components, it was notable that none of them con¬ 
tained language to close the jurisdictional gap. 17 This was an early indication of 
the political problems obstructing efforts to fix the gap: for the remainder of 
the sixties the executive branch opposed any specific legislative remedy. 

Ervin drafted eighteen bills related to military justice, all intended to 
address the issues that the hearings in 1962 had deliberated over. He intro¬ 
duced them in the Senate in August 1963, and the following month identical 
bills were introduced in the House of Representatives. 18 The armed services’ 
code committee, however, preferred its own “G” and “H” bills, and they were 
subsequently introduced in the House. This began a process in which Ervin 
consistently proposed his own bills and the armed services, via the code 
committee, consistently sidestepped them by working with legislators in the 
House. 19 

Ervin explained the purposes of his bills by referring to shortcomings in 
the operation of the UCMJ and in the system of administrative discharges 
and to the improved rights that citizens enjoyed in the civilian justice system, 
with which, he suggested, military justice should come into line. Now that 
in its famous Gideon ruling the Supreme Court had established the right to 
counsel as a fundamental right in federal and state courts, Ervin had an addi¬ 
tional argument why servicemen should enjoy the same right. 20 His proposals 
included two bills that would have closed the jurisdictional gap, one covering 
veteran offenders, the other civilians accompanying the armed forces. Coun¬ 
terpart bills were introduced in the House. 21 Ervin articulated a constitution¬ 
alist motive for plugging the jurisdictional loophole by explaining that if a 
veteran defendant committed a crime overseas, he or she could be extradited 
to the country where it occurred in order to be tried there—but that the trial 
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would not be subject to the U.S. Constitution and might not furnish some of 
the procedural safeguards familiar in the U.S. court system. Trying the defen¬ 
dant in a U.S. court would guarantee such protections while also preempting 
the need to deliver or extradite the defendant to a jurisdiction overseas. Ervin 
noted that the armed services had studied the problem of how to close the 
jurisdictional gap but that “somewhere along the line action apparently has 
bogged down.” 22 

Well might Ervin have felt frustrated, as his reference to the action’s being 
“bogged down” implied, and worse was to follow. The code committee said it 
shared the same “general objective” as Ervin, namely, to improve the admin¬ 
istration of justice in the armed forces. However, it continued to recommend 
the enactment of its own draft legislation, including its “G” and “H” bills, and 
declined to make any new legislative proposals to fill the jurisdictional void. 23 
In their reports on the legislation, only one executive department approved 
Ervins bill, and the two that really counted opposed it. The Treasury Depart¬ 
ment had no objection to one of Ervins bills, S. 2014, but thought that because 
crimes like fraud and embezzlement, which might most plausibly go unde¬ 
tected for a period, could be prosecuted under existing law, “the bill’s added 
jurisdiction would be limited in its impact to the rare crime of violence which 
goes unreported or undetected when it occurs.” 24 In contrast, although it 
recognized the necessity of filling the “jurisdictional loophole” opened up by 
Toth, the Department of Defense and the secretary of the army opposed the 
bill, explaining that there was insufficient justification for the “difficult and 
burdensome administrative problems” it would entail. 25 They did not explain 
why those problems would outweigh the obligation to try veterans for serious 
crimes for which they had escaped punishment while in the armed forces. The 
Pentagon recommended that Congress enact the code committee’s “G” and 
“H” bills, which contained no provisions related to the jurisdictional gap. 26 
The Department of Justice was opposed to S. 2014 for the same reason as the 
Pentagon and averred that any necessary prosecutions might be conducted 
by the countries in which the suspects had been stationed. The department 
questioned “whether the need for the legislation is of sufficient importance 
to justify the administrative and financial burden which would result from 
its enactment.” 27 Neither executive department opposed to the bill specified 
what the burdensome administrative problems were, although Treasury had 
mentioned the difficulty of conducting investigations in foreign countries in 
preparation for trials that would be conducted in the United States, and others 
had pointed out practical problems. For example, in the Senate hearing in 1962 
leading up to the drafting of S. 2014, the law professor Kenneth Pye had begun 
from the premise that the Supreme Court decisions in Toth and the later cases 
having to do with civilians created a “grave hiatus in our pattern of criminal 
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jurisdiction.” However, even if remedial legislation was passed, he said, “I 
do not think there would be many prosecutions, because of the problems of 
obtaining witnesses, because of the practical logistical problems, and because 
of the fact that usually we just let these matters rest after a while.” 28 

Such problems had been grappled with ever since Toth and, as we have seen, 
had been raised by Justice Reed’s dissenting opinion in that case. Neverthe¬ 
less, Pye came down in favor of the legislation. After all, no matter how great 
the imaginable problems that might arise in particular cases, it was difficult to 
see why legislators would wish to rule out the possibility of any prosecutions 
by declining to pass the remedial legislation. And the “limited impact” and 
“burdensome problems” arguments tended to contradict one another: if it was 
thought unlikely there would be a frequent need to prosecute crimes that were 
undetected until the perpetrator had left military service, the burdensome 
requirements would accordingly have to be endured equally rarely. 

Of all the Judge Advocate General’s Corps, the army’s early on favored a 
statute to close the jurisdictional gap. Thomas H. Green, the army judge advo¬ 
cate general, had proposed such a bill in his testimony in 1949, his successor 
Eugene Caffey had endorsed the proposal in 1955, and the army drafted a bill 
in 1961. Thereafter, however, all the armed services hesitated to commit to a 
legislative solution. Once the code committee had heard from the executive 
branch departments, it put forth no provisions to close the jurisdictional gap 
among its raft of alphabetically designated draft bills. While the armed ser¬ 
vices’ responses to questionnaires circulated before the subcommittee hearing 
recognized the need for remedial legislation in the abstract, the services’ civil¬ 
ian masters evidently drew the line at approving any particular law. Nor did 
they propose an alternative solution to the problem of the jurisdictional gap, as 
the dissenting Supreme Court justices had contemplated when they said that 
only a reversal of Toth or a constitutional amendment could reinstate court- 
martial jurisdiction over overseas offenses perpetrated by suspects who had 
left the armed services. As we have seen, the air force and navy had both, for a 
time, supported such a constitutional amendment to cover civilians accompa¬ 
nying the armed forces. 29 

Years later the Department of Defense blamed others for opposing the leg¬ 
islation to close the jurisdictional gap since 1960, saying that it had backed 
the required legislation ever since the relevant Supreme Court decisions but 
that its first task was to win over the Department of State and the Depart¬ 
ment of Justice, above all Justice, because there would be an “added burden” 
on it. Perhaps by then the Pentagon had forgotten its own complaints about 
the “burdensome administrative problems”; or perhaps its spokesman was 
hoping everyone else had. While the spokesman may not have assigned the 
responsibility for opposing the bills with perfect accuracy, his department’s 
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institutional memory may yield an insight into the nature of the perceived 
burden: “They would have the responsibility of doing the prosecution. It is not 
a burden to be sneered at, because of the problems... of obtaining foreign wit¬ 
nesses and so forth.” He said these responsibilities would impose on the Justice 
Department’s workload and budget. 30 

In the 1960s the executive departments apparently found it difficult to 
conceive that American troops would commit offenses in sufficient numbers 
to make a new law necessary—or at least they professed to believe that. They 
saw the obligation to conduct investigations in one place and prosecutions 
in another as an overwhelming burden. Less easy to explain, assuming pros¬ 
ecutions presented this difficulty, is why it would have been administratively 
inconvenient to pass a law allowing the exercise of political and legal judgment 
whether any particular prosecution was necessary and in the national inter¬ 
est. Here, one sees evidence of the administration “apathy” about which Ervin 
complained a few years later; and not just apathy but willful negligence in fail¬ 
ing to pass legislation that would have met the obligation to punish violations 
of the laws and customs of war. 

Undeterred, Ervin reintroduced another set of eighteen bills in 1965, 
including identical legislation to plug the jurisdictional gap opened up by Toth 
v. Quarles. In 1965 the wording of the background memorandum to this bill, 
S. 761, was identical to that in the memorandum accompanying the 1963 bill, 
right down to the exasperated reference to the armed services’ study of the 
problem of the jurisdictional gap’s becoming “bogged down.” 31 

In explaining the benefits of the bills, Ervin referred to President John¬ 
son’s call for an improvement in the status of military personnel, saying that 
in order to be treated as first-class citizens they had to be accorded the same 
rights, privileges, and protections guaranteed to every American citizen under 
the Constitution. He drew attention again to inadequacies in the operation 
of the UCMJ and in administrative discharge proceedings. Focusing on the 
research that had led up to the drafting of the legislation, Ervin said that in 
addition to the hearings in 1962 the Subcommittee on Constitutional Rights 
had conducted extensive field investigation in military establishments in 
Europe to assess the operation of the military justice system. Despite the vital 
need for the legislation, Ervin said he was not wedded to any specific language 
and acknowledged that it might be necessary to revise the wording of some of 
the measures: all eminently reasonable, but the reasoning was as fruitless in 
1965 as it had been in the previous Congress. 32 

If any revision of the UCMJ was to be enacted, there would have to be coun¬ 
terpart bills in the House of Representatives. The armed services exerted their 
influence through the strongly promilitary House Armed Services Commit¬ 
tee, which was amenable to their views about what laws were and were not 
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needed. Rather than simply respond to Ervin’s eighteen bills, the Department 
of Defense and the armed services sought legislative support for the code com¬ 
mittee’s “G” and “H” bills intended to reform the UCMJ. 33 

The effect of those bills would have been to bring special and general courts- 
martial procedures more closely in line with those of federal district courts, 
to enhance the procedural authority of the law officers, full-time legal officers 
whose role included ensuring due process in courts-martial, and to guaran¬ 
tee defense counsel in special courts-martial. Proponents of these bills later 
referred to them as basic housekeeping measures to improve the operation of 
the UCMJ. 

In November 1964 the armed services’ code committee had found a 
champion for these bills in Rep. Charles E. Bennett of Florida, a Democrat 
and a resolute supporter of the armed forces who had by then racked up a 
decade and a half of service in the House Armed Services Committee. He put 
the armed services’ draff bills forward as H.R. 273 and H.R. 277, intended as 
substitutes for five of Ervin’s eighteen bills. 34 Ervin responded by proposing 
his own alternative versions of the House bills similar in scope to H.R. 273 
and H.R. 277. He explained that while there were already eighteen Senate 
bills under consideration, the new, parallel bills would allow the views of the 
Department of Defense to be evaluated while efforts were made to resolve the 
differences between the two sets of proposals. 35 None of the relevant legisla¬ 
tion was reported out of committee in the 89th Congress, and Bennett again 
proposed a version of the Department of Defense-sponsored “G” and “H” bills 
in 1966. 36 Thereafter, until 1972, when Ervin gave up on his effort to close the 
jurisdictional gap, Bennett’s House bills would form a counterpoint to Ervin’s 
work in the Senate. 

To say that the armed services’ efforts were designed to preempt or under¬ 
mine Ervin’s efforts would be simplistic; suffice it to say that the services sought 
to shape events rather than simply to respond to them. Although Bennett’s 
bills did not go as far as Ervin’s, they were perfectly respectable legislative pro¬ 
posals that contained various provisions dealing with the role of the law officer 
and court-martial procedures which paralleled Ervin’s proposals. 37 The Senate 
Judiciary and the House Armed Services Committees agreed to concert their 
actions on the proposals in the two chambers and held joint hearings on the 
bills the next year. 38 The House bills won the approbation of the Federal Bar 
Association and of the American Bar Association’s special committee on mili¬ 
tary justice, which regarded them as addressing the most urgent of the reforms 
of the UCMJ and preferred them to their Senate counterparts. 39 The Depart¬ 
ment of Defense also favored them, and it appeared to the armed services that 
the swiftest way to achieve some of the desired reforms was for the Senate 
to adopt the House bills’ language. 40 In contrast, the armed services failed to 
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propose any legislation that would have achieved the purposes of Ervins bills 
to close the jurisdictional gaps. Because of the “burdensome administrative 
problems” they would impose, the Pentagon opposed Ervins S. 761 and S. 762, 
which were identical to S. 2014 and S. 2015, the bills he had proposed in the 
previous Congress. 41 The code committee’s selective drafting of bills, coupled 
with the Pentagons established objections to the legislation designed to plug 
the jurisdictional gaps, indicates the armed services’ uncertainty over what to 
do about the generally acknowledged problem, coupled with their opposition 
to the solutions Ervin proposed. 

Once again, though, a number of individuals and organizations endorsed 
the bill to close the jurisdictional gap opened up by Toth. The American Vet¬ 
erans Committee said, “There is no justification for people accused of crimes 
to go free without trial, simply because no court has jurisdiction to hear the 
case.” 42 Frederick Bernays Wiener said, “Plainly, S. 761 is desirable legislation; 
without it, persons committing serious offenses will regularly escape, not on 
the merits, but because there is no tribunal competent to try them.” As he had 
observed in 1962, “It is a very undesirable situation where a crime can be com¬ 
mitted with impunity so that there is nobody to try the person.” 43 

The Department of Defense, however, requested that action be deferred on 
S. 761 and S. 762, the bills that closed the jurisdictional gap affecting, respec¬ 
tively, veterans and civilians accompanying the armed forces. Brig. Gen. Ken¬ 
neth J. Hodson, the army’s assistant judge advocate general for military justice, 
explained that there was no agreement about a legislative remedy and that the 
department itself was preparing its own draft bills. 44 However, the air force 
judge advocate general who accompanied Hodson spoke rather more candidly 
when he admitted that, insofar as S. 762 was concerned, after various practical 
and constitutional objections to the department’s draft bills, “We are hopeful 
that we some day may be able to come up with some kind of proposed legisla¬ 
tion or that somebody else will which will kind of bail us out of a hole on this 
thing [emphasis added].” The most difficult problem in his view was that of 
bringing witnesses from overseas to testify in U.S. courts. As he saw things, a 
constitutional amendment was probably necessary, but that was unlikely, so no 
solution was in the offing. 45 One can infer that the purpose of the amendment 
would be to overcome the Supreme Court’s rulings in Covert and the related 
cases in order to reinstate jurisdiction over civilians accompanying the armed 
forces in courts-martial. Ervin responded in colorful but opaque language that 
the legislature would have to “unscrew the inscrutable” to find a solution to the 
constitutional problem. 46 

Others testified against S. 761 and S. 762. The president of the Judge Advo¬ 
cates Association approved the principle that a happenstance in status should 
not affect an individual’s liability for punishment for criminal offenses but 
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questioned the constitutionality of the bills. 47 The Federal Bar Association 
concurred in the objectives of the two bills, seeing the closing of the jurisdic¬ 
tional gaps as “essential,” but nevertheless objected to their detailed provisions, 
especially those in S. 762. 48 Seymour W. Wurfel, like Wiener a retired army 
judge advocate, drew attention to some practical difficulties as well as to the 
poor drafting of S. 762, about which several others commented. 49 He was one 
of a number who testified to the difficulty of compelling witnesses residing 
overseas to appear in U.S. courts. A further obstacle was the expense of trans¬ 
porting foreign witnesses and U.S. military personnel serving overseas to a 
court in the United States. There was no obvious solution to such problems, 
even though they had been contemplated for several years. 50 

The chairman of the New York City Bar Associations subcommittee to 
amend the UCMJ expressed similar views when asked for his opinion of S. 761 
and S. 762. He said he preferred federal district court to court-martial jurisdic¬ 
tion over civilians but thought it was hardly a pressing problem. Overlooking 
the Toth decision and the issue of jurisdiction over veterans, he added that the 
jurisdictional problem emerged in 1957 with the Covert decision: “At that time 
there was great hue and cry. However, it is now 1966. We seem to have man¬ 
aged without legislation.” 51 His opinion ignored the possibility that a particular 
kind of crime that was not committed yesterday might nevertheless be com¬ 
mitted tomorrow; and that one should not await the event in order to enact 
measures to deal with it, given that there were certain crimes that could not be 
tried in any U.S. court. 

The American Civil Liberties Union (ACLU) argued that if S. 761 was 
passed, it would allow a suspect to be tried thousands of miles from the scene 
of the offense. This would create insurmountable problems in the defenses 
investigation of the facts, preparation of the case, and compelling of witnesses 
who were still overseas to attend. Few defendants would have the economic 
means to conduct effective defenses, and the term due process would become 
meaningless. The ACLU acknowledged a jurisdictional hiatus but, it asked, 
how often was the sort of case the bill contemplated likely to arise? “How com¬ 
pelling is the need to fill the breach?” the ACLU asked. “How many persons 
would this legislation in reality affect?” 52 

These responses echoed the executive branch’s response to the legislation 
of 1963, which had argued that because the measures proposed by the bills, if 
enacted, would rarely be used they would have “limited impact.” The difference 
was that in 1966 the United States was engaged in a large-scale shooting war in 
Vietnam. Given that what transpired in Vietnam is now well known, it is easy 
to say that the ACLU and the bar association subcommittee chairman showed 
a lack of imagination about what might happen in war. But even at the time, no 
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one who was paying attention to the news could have missed the potential for 
legal cases involving civilian casualties arising from the Vietnam War. 

The ACLU offered its testimony on March 1,1966. Two weeks earlier Neil 
Sheehan reported in the New York Times on the “appalling destruction” of 
South Vietnamese civilian dwellings and their occupants wrought by U.S. 
artillery, naval gunfire, and aerial napalm attacks. 53 The previous year the 
Times had published Sheehan’s report on “ferocious” American naval gunfire 
and air raids on five prosperous fishing hamlets, attacks which resulted in 
hundreds of civilian deaths and forced the majority of the inhabitants to flee 
to areas controlled by the South Vietnamese government. 54 A national televi¬ 
sion audience had already seen a CBS news broadcast showing U.S. marines 
conducting a “Zippo raid,” using their cigarette lighters to set thatched roofs 
alight and burn Vietnamese civilians out of their houses. 55 American reporters 
had observed incidents in which U.S. troops fired on defenseless civilians and 
made up false pretexts for killing them. 56 By the time of the ACLU testimony, 
American jet fighter bombers had been bombarding ground targets in South 
Vietnam for over a year, and 730,000 people had fled into refugee camps as a 
result of a deliberate strategy to force civilians to move into areas under South 
Vietnamese government control. 57 To claim at this stage, as the ACLU did, that 
there was no likelihood that new crimes like Toth’s—and worse—might occur 
showed more than a willful lack of imagination. It betrayed a resolute imper¬ 
viousness to credible reports of questionable military conduct in Vietnam. 
The problem Ervin later described as executive and legislative apathy was not, 
therefore, confined to the legislative and executive branches of government. 
Apathy and moral blindness were all around. 

The effect of the jurisdictional gap in the war in Vietnam was underlined by 
a congressional report in 1967. In hearings that focused largely on the ques¬ 
tion of court-martial jurisdiction over civilians accompanying the U.S. armed 
forces in Vietnam, the committee found that “U.S. military personnel are in 
no way subject to the jurisdiction of the courts of the Republic of Vietnam 
[South Vietnam] nor does that Government undertake to exercise jurisdic¬ 
tion over military personnel.” 58 Under the terms of the mutual defense treaties 
into which the United States and South Vietnam had entered in the 1950s, all 
U.S. troops in Vietnam were regarded as members of the diplomatic mission 
and accordingly enjoyed diplomatic immunity. These agreements were signed 
when the United States had only a small force in South Vietnam and were not 
updated when the troop levels rose into the hundreds of thousands. 59 Whereas 
the United States had negotiated SOFAs with other allies whose judicial pro¬ 
cesses it regarded as adequate to try Americans, no such arrangements applied 
to the client state of South Vietnam—and in any case, SOFA arrangements 
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generally prevailed only in peacetime. The United States never relinquished its 
jurisdiction over its armed forces in Vietnam. 60 The congressional committee 
also observed that, as a practical matter, “police and judicial officials of the 
Republic of Vietnam are apparently reluctant to exercise jurisdiction over any 
U.S. personnel.” 61 

In the same month the subcommittee presented its report, Ervin proposed 
an Omnibus Military Justice Bill, S. 2009, which, with two notable exceptions, 
covered the same ground as the eighteen bills he had proposed in the 89th 
Congress the year before. Having bundled together most of the matters perti¬ 
nent to the protection of the constitutional rights of military personnel, Ervin 
separated out the two bills intended to close the jurisdictional gaps. S. 2006 
closed the gap opened up by Toth, and S. 2007 closed the gap affecting civilians 
accompanying the armed forces. 62 These two bills, identical to S. 761 and S. 762 
introduced in the previous Congress, were referred to the Judiciary Committee 
and hence to the Constitutional Rights Subcommittee, which Ervin chaired, 
whereas the omnibus bill went to the Armed Services Committee. One can 
speculate that the segregation of the bills intended to close the jurisdictional 
gaps was a tactical measure, one which made it less likely that the seemingly 
intractable problems identified by their critics would impede the passage of 
the omnibus bill, but its result was that whereas the omnibus bill progressed 
through a series of drawn-out negotiations, S. 2006 and S. 2007 remained at a 
standstill. 

One searches in vain throughout the record of the 90th Congress for evi¬ 
dence of a change of heart by any of those who had opined that plugging the 
jurisdictional gap would serve no useful purpose. By the time Ervin proposed 
his bills there was, however, mounting international and domestic dismay 
that American forces in Vietnam were visiting large-scale death and injury 
on Southeast Asians. Clergy and Laymen Concerned spoke out early in 1967 
against the “immorality of the warfare in Vietnam in which civilian casual¬ 
ties are greater than military; in which whole populations are deported against 
their will; in which the widespread use of napalm and other explosives is kill¬ 
ing and maiming women, children, and the aged.” 63 An article published in 
Ramparts magazine early in the lifetime of the 90th Congress said there had 
been at least a million child casualties in South Vietnam since 1961. 64 Sen. 
Edward Kennedy predicted there would be one hundred thousand civilian 
casualties in South Vietnam in 1967. 65 Deputy Secretary of Defense Cyrus 
Vance admitted that U.S. artillery and aircraft made “errors” that caused civil¬ 
ian casualties. 66 On April 4,1967, three enlisted men murdered a Vietnamese 
peasant whom their commander suspected of being a Viet Cong guerrilla. At 
their court-martial they claimed they were following orders, although their 
commander was acquitted by a jury of fellow officers. 67 
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On the same day the murder took place, Martin Luther King Jr. criticized 
the war in a speech at Riverside Baptist Church in New York, condemning the 
United States for its “sins and errors” in Vietnam, comparing its conduct of the 
war to the actions of Germany’s leaders in the Second World War, and calling 
on the nation to atone. 68 Other church people began to articulate their moral 
criticisms of American policy in Vietnam by decrying the death and injury 
inflicted on civilians and propounding the idea that the United States was 
violating the tenets of international justice. A thousand American divinity stu¬ 
dents wrote to Secretary of Defense Robert McNamara denouncing the war, 
which they said was neither in the tradition of just wars nor in the national 
interest. 69 

A nonjudicial international tribunal convened by the British philosopher 
Bertrand Russell declared that the United States was guilty of the crimes of 
aggression and of “widespread, deliberate and systematic” bombardment 
of civilian targets in Vietnam. 70 This finding had no practical judicial effect: 
the tribunal was not recognized by the United Nations and had no means of 
enforcing its judgments. Yet the declaration carried moral force: the tribunal 
served as a forum for the gathering and presentation of facts; the prestige of its 
sponsors brought international media attention to its proceedings; and its very 
impotence to enforce its judgments focused attention on the absence of any 
authoritative international judicial forum in which American policymakers 
and troops could be held accountable. 

The passage of the omnibus bill was a story of compromise that helps illu¬ 
minate just what it would take to enact a reform of the UCMJ. Ervin, who 
had seen successive bills with the same goals fail, recognized the pointless¬ 
ness of proposing measures that ran up against the determined opposition of 
the armed services. He was aware that the Department of Defense backed the 
House legislation Bennett proposed, and it appeared at first as though Ben¬ 
nett’s proposals would close the jurisdictional gaps—at least until the armed 
services objected. Bennett introduced a single bill that, among other things, 
contained measures to close the jurisdictional gaps opened up by Toth, Covert, 
and the other Supreme Court decisions that denied court-martial jurisdic¬ 
tion over civilians. 71 The Department of the Army, responding on behalf of 
the Department of Defense, said it recognized “the need for a solution to the 
present lack of jurisdiction in such cases.” However, in view of the “lack of con¬ 
sensus” regarding the desirability of the legislation or the form it would take, it 
requested “that the [House Armed Services] committee defer consideration of 
this matter pending further study and resolution within the Executive Branch 
of the issues involved.” 72 

Bennett discussed the Pentagon’s objections to the bill in detail with the 
Department of Defense’s point man for the legislative negotiations, Kenneth 
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Hodson, a career officer who had served with the artillery before being trained 
at the Judge Advocate General School. As the American chairman of the U.S.- 
Japan Criminal Jurisdiction Committee, he was in post when the Girard case 
blew up and had therefore been acquainted with the difficult issues of jurisdic¬ 
tion in military-related cases for a decade. 73 As assistant judge advocate general 
for military justice, Hodson had assured legislators in 1966 that the armed ser¬ 
vices were drafting legislation to close the jurisdictional gap. In July 1967 Hod¬ 
son was promoted to judge advocate general of the army at the rank of major 
general and immediately began to engage in discussions with legislators about 
the revision of the UCMJ. 74 He proceeded to give new impetus to the armed 
services’ efforts to get a version of their “G” and “H” bills passed. According to 
Hodson’s account, the chief counsel of the House Armed Services Committee, 
a retired major general of the Marine Corps Reserve, advised him “to get a bill 
drafted with the noncontroversial housekeeping provisions” in it “but to keep 
it as short as possible.” Hodson said he would send Bennett a new draft bill as 
soon as it was ready. 75 

This episode is revealing of the degree of influence Hodson had over the leg¬ 
islative process: it is not surprising that the committees chief counsel should 
have an opinion on the bill or that he should discuss it with the judge advocate 
general of the army, but it is striking that he was advising Hodson, not elected 
officials or their legislative staff, “to get a bill drafted.” 

Soon after the discussions with Hodson, Bennett introduced a shortened 
version of the bill from which the provisions related to the jurisdictional gap 
were stricken; Bennett said the bill “contains the minimum changes in the 
present law which the Judge Advocate General of the Army felt necessary at 
this time.” 76 This revised bill had the support of the Department of Defense 
and the armed services, and Hodson spoke in favor of it at both hearings of the 
House Armed Services Committee. 77 Hodson then demonstrated his support 
for the revised language by defending the House bill against its few remain¬ 
ing critics. 78 Bennett consulted Hodson when a new idea for the language of 
the bill was considered, asking for Hodson’s opinion about whether or not it 
should be accomplished and, if so, how. 79 The House Armed Services Commit¬ 
tee passed the so-called clean bill, redesignated as H.R. 15971, in May 1968, and 
the full House passed it the following month. 80 

Ervin thought the revised bill lacked the “minimum reforms necessary in 
any meaningful military justice legislation,” but it had the advantage of hav¬ 
ing passed the House of Representatives. 81 In contrast, there was “enormous 
opposition” to Ervin’s omnibus bill in the Pentagon. 82 For the purposes of this 
discussion, the specifics of the disagreements are less important than how the 
argument developed and was resolved. Because the Pentagon supported the 
“watered-down” House bill, Ervin believed that bill to be the most promising 
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vehicle for a more extensive reform measure. 83 For their part, Bennett’s legisla¬ 
tive staff and the Department of Defense saw that they needed to work out a 
compromise with Ervin because without it Bennett’s bill would be “dead in the 
Senate.” 84 

Bennett had asked Richard Russell, the chairman of the Senate Armed Ser¬ 
vices Committee, to schedule hearings on H.R. 15971. 85 Russell had responded 
courteously by telling Bennett that his committee had quite a few House- 
passed bills before it but that he would do his best to schedule consideration 
of some of them in the current session. This was hardly a firm commitment 
to hold hearings, and Russell pointedly reminded Bennett that his colleague 
Ervin, a strong ally in the Democratic Party’s southern contingent, had also 
sponsored legislation in the military justice field and had held hearings on 
these bills in earlier Congresses. Russell concluded, “I shall talk with him about 
the possibility of hearings on H.R. 15971.” 86 The unmistakable message was that 
without Ervin’s say-so, Bennett’s bill was a dead duck. In case there was any 
misunderstanding, the counsel of Ervin’s Constitutional Rights Subcommittee 
let it be known that Russell would move on the military justice bill “whenever 
Senator Ervin gave the word.” 87 

Rather than attempt to have the Senate pass S. 2009 and then try to work 
toward a compromise in a House-Senate conference committee, on which the 
Department of Defense could lower the boom at any time, Ervin attempted to 
preempt any wrangles and win the Pentagon’s support in advance for altera¬ 
tions in the bill. Ervin had asked the judge advocates general of the armed ser¬ 
vices for their comments and suggestions about his proposals in the summer 
of 1967, but the negotiation proceeded in earnest after passage of the House 
bill. 88 Ervin held a number of informal conferences with Hodson to work out 
a series of compromises. 89 Based on their understandings, he tailored amend¬ 
ments to the bill which were then “carefully studied and discussed by each of 
the armed services and informally approved by them.” 90 Tactically, this was an 
astute approach and was perhaps the only way Ervin could achieve some of 
what he wanted. Bennett, however, pleaded with Ervin to accept H.R. 15971 
as it stood, saying that by then, the fall of 1968, there was no time to convene 
a conference committee to reconcile the two versions if the language of the 
House bill was “greatly amended.” Bennett asserted that, while his bill did not 
go as far as he and Ervin wanted, there was “nothing wrong about it, and noth¬ 
ing more than that will be passed in this Congress.” Signing his letter “Your 
devoted friend,” Bennett promised to support further legislation the following 
year and begged Ervin to “please help!!!” 91 

By September 1968 Ervin had thrashed out all the issues with Hodson and 
modified or withdrawn some of the amendments he initially proposed. All of 
the remaining amendments Ervin intended to submit to the Senate Armed 
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Services Committee had been approved by Hodson. 92 The counsel of the 
House subcommittee that had approved the bill in May 1968 reported to its 
members that “Ervin added amendments in areas not directly related to mat¬ 
ters that we had considered” and that Bennett, who now had no practical alter¬ 
native, approved them. The subcommittee chairman did not like the “method 
of operation” that was forced on the subcommittee, but he could hardly object 
to the amendments once Bennett declared that he had studied them and rec¬ 
ommended that they be approved by the House. 93 Although the bill could have 
been referred back to the House Armed Services Committee, there was by now 
little chance to schedule hearings and convene a conference—which, as Ervin 
told his Senate colleagues, the House committee chairman, L. Mendel Rivers, 
had declined to do—and Bennett asked the leadership to bring the bill up on 
the floor and adopt the Senate amendments. 94 

Despite whatever reservations anyone may have had about the results, the 
compromise bill enjoyed virtually universal support from the organizations 
that had testified in the hearings in 1962 and 1966, and to that extent it was 
uncontroversial; some of the rights it accorded defendants had by this time 
already been recognized by the U.S. Court of Military Appeals. 95 In October 
1968 the Senate Armed Services Committee reported favorably on H.R. 15971, 
and the Senate passed the bill unanimously. 96 After Bennett and Hodson 
expressed their support for the Senate amendments, the House of Represen¬ 
tatives also unanimously accepted the amended H.R. 15971. 97 The Military 
Justice Act of 1968 became law on the president’s signature on October 24, 
1968. 98 Enacted as Pub. L. No. 90-632, the act established the Courts of Mili¬ 
tary Review to review court-martial convictions in cases in which the sentence 
exceeds one year of confinement, involves the dismissal of a commissioned 
officer, or results in the punitive discharge of an enlisted person. 99 It further 
stipulated that the Court of Criminal Appeals may review findings of fact and 
findings of law and may reduce the sentence, dismiss the charges, or order a 
new trial. 100 The act expanded on the requirement that the accused have legally 
qualified counsel and reinforced the independence of the armed services’ 
judiciary from control by line commanders. The armed services’ code com¬ 
mittee now considered its agenda to have been fulfilled: it said that passage of 
the Military Justice Act of 1968 “completes the passage of legislation affecting 
military justice and the U.S. Court of Military Appeals” that the committee 
had advocated. 101 Ervin disagreed. Although he said that passage of the act was 
a vital step forward in the reform of military justice, he declared his intention 
to introduce new legislation early in the next year “to take care of the loop¬ 
holes.” 102 

What the act never set out to do was to plug the jurisdictional gap—and the 
hurdles Ervin had to jump to ensure the passage of the reforms he advocated 


‘X Very Undesirable Situation' 


63 


help explain why. Lacking the support of the armed services and the Pentagon 
and absent any counterpart House legislation once Bennett had shortened his 
bill, S. 2006 and S. 2007 became dead letters. There was no procedural activity 
on the bills, such as reports or hearings. 103 Their archival bill files are empty 
of correspondence, save for a letter from the ACLU saying that it wanted to 
testify about one of the bills. 104 

Although it was irrelevant as a measure to close the jurisdictional gap, the 
Military Justice Act of 1968 does cast light on the story because it gives a vivid 
picture of the effort required and the balance of forces involved in passing any 
bill related to military justice. It reveals that the impetus for the legislation 
came from the legislative branch, that the White House played no role what¬ 
ever in pushing the legislation along, and that the armed services exerted so 
much influence that they were able to block legislative proposals to which they 
were strongly opposed, such as the House bills that closed the jurisdictional 
gap. Hodson played a leading role in the drafting of the House legislation and 
in negotiating with Ervin about its amendment once Ervin realized he needed 
the armed services’ stamp of approval for his revisions, without which they 
were unlikely to pass. Bennett went along with the compromises Ervin and 
Hodson negotiated once he saw that, unless Ervin was satisfied, the House 
legislation would stall in the Senate. The leaders of the legislative efforts in the 
Senate and House did not act in perfect accord with one another but were able 
to achieve sufficient cooperation to get some basic reforms passed. 

As the Military Justice Act was being debated in Congress, a legislator began 
a correspondence with Secretary of Defense Clark Clifford. Their exchanges 
are another telling indication of what Ervin was up against in Congress. Rep. 
John M. Slack, a Democrat from West Virginia, wrote to Clifford on behalf 
of Pfc. Charles W. Keenan, a marine convicted by a court-martial of shoot¬ 
ing and killing two elderly Vietnamese noncombatants, a man and a woman. 
The corporal in command of Keenan at the time of the killings had already 
shot Nguyen Thi Co when he ordered Keenan to “finish her off,” even though 
the wound she had suffered was so serious that she would have died anyway. 
Keenan complied and a little later also shot and killed her cousin, Nguyen 
Qua, at point blank range after the corporal had shot the Vietnamese man. 
Neither of the victims was armed, acting in a suspicious or unusual manner, 
or giving the marines any reason for concern when the patrol came across 
them. 105 Slack could not believe Keenan could be convicted of premeditated 
murder while on patrol and under orders. He called the charge preposterous 
and demanded instead a commendation for Keenan from the commandant 
of the Marine Corps and an admission of error on the part of the secretary 
of defense. 106 The case was noteworthy in three senses: first, it highlighted a 
legislator’s incomprehension of the basics of military law. Keenan’s trial, in 
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particular the instruction to the jury, bore out the principle that a serviceman 
must refuse a clearly illegal order, a legal tenet that had been affirmed by the 
war crimes tribunals after the Second World War and remained effective in 
U.S. courts-martial arising from the Vietnam War. 107 Slack’s legal illiteracy 
and his strong resistance to prosecuting an American infantryman, even one 
with blood on his hands, was bound to be an obstacle for anyone hoping to 
win his vote, or those of legislators with similar views, to help pass military 
justice legislation allowing the prosecution of Americans charged with crimes 
committed while they served in or accompanied the armed forces. Second, the 
court-martial jury (or panel) in the case took account of military conditions 
in Vietnam and yet did not accept them as mitigation. 108 Finally, the judicial 
aftermath was a harbinger of the reduction in sentences that troops convicted 
of war crimes could often expect. Keenan’s life sentence was reduced by the 
convening authority to twenty-five years; after appellate review, one of the 
convictions was dismissed and the remaining sentence reduced to five years. 
Clemency action further reduced Keenan’s confinement to two years and nine 
months. 109 As we shall see, this degree of leniency in a case of a U.S. service¬ 
man convicted of the premeditated murder of Vietnamese civilians was not 
exceptional. 

The Military Justice Act took effect shortly before the presidential and 
congressional elections of 1968. Bennett and Ervin were both reelected. Ervin 
stood on a conservative anticrime position that hardly differed from that of 
the Republican presidential candidate, Richard Nixon. It included the goal of 
overturning the Supreme Court’s decision in the Miranda case, signaling that 
his position on procedural protections for suspects and defendants was by no 
means an absolutist one. 110 Bennett had told Ervin that H.R. 15971 was the best 
that could have been achieved during the 90th Congress but said that “from 
1969 forward you would expect me to cooperate with you to bring about much 
other [sic] needed reforms” to military justice. 111 True to his word, almost as 
soon as the new Congress began its first session Bennett resumed his efforts to 
plug the jurisdictional gap by proposing H.R. 4225, a bill intended to achieve 
that purpose. 112 Bennett reminded the Armed Services Committee chairman 
Rivers that it was now eighteen months since the Department of Defense had 
asked Bennett to remove the provisions related to the jurisdictional gap from 
his previous bills so as to allow the armed services time to prepare their own 
draft bill, and that it was time for the Pentagon to come through. He asked 
that Rivers request departmental reports on H.R. 4225 “to determine whether 
the [controversial] issues have been resolved or are at least being studied and 
whether the Congress should act. Based upon the limited information I have 
at hand, I feel action should be taken immediately by the Congress to fill the 
jurisdictional gaps that now exist.” 113 Rivers accordingly referred H.R. 4225 to 
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the Department of Defense and the Department of Justice for reports. 114 In a 
sign that the executive departments in the Nixon administration were no more 
enthusiastic about the legislative proposals to close the jurisdictional gap than 
the Johnson administration had been, they issued no such reports throughout 
1969. 

Despite his stated intention to close the loopholes in military justice, Ervin 
did not propose a new bill relevant to the jurisdictional gap for most of 1969. 
Perhaps he was exhausted by his efforts to pass the omnibus law the previous 
year; perhaps he was biding his time while observing how H.R. 4225 fared. 
Ervin always had a full legislative agenda and was pursuing a number of other 
issues in 1969, so it may be he was simply occupied by these other calls on 
his attention. 115 Be that as it may, before the year had ended the lacuna in the 
legislation assumed a new and unmistakable magnitude as a result of a train of 
events that originated in the massacre at My Lai. 


CHAPTER FOUR 


“Uncharted Legal Waters” 

The My Lai Massacre and the 
Jordan Memorandum 


In the spring of 1969 a Vietnam veteran named Ronald Ridenhour acted on 
some painful knowledge that had been weighing heavily on his conscience: 
while he was still in Vietnam some of his fellow soldiers had told him of the 
massacre of a whole village. He was aware of incidents in which villagers had 
been killed in twos and threes, but this was different. Initially disbelieving, he 
made a point of questioning his service buddies and acquaintances while in 
Vietnam until he was certain in his own mind that a large-scale atrocity had 
taken place, and he continued his inquiries with fellow veterans once in the 
United States. Ridenhour decided to reveal what he learned, and he turned out 
to be an unusually eloquent and effective witness. His report not only divulged 
that a crime had taken place and prompted an investigation and legal proceed¬ 
ings against certain suspects; it also validated the long-held fears that in the 
absence of legislation closing the jurisdictional gap perpetrators who had left 
the armed forces could literally get away with murder. 

The massacre of which Ridenhour had learned took place on March 16,1968, 
when Task Force Barker, a unit of the Americal Division, attacked the village 
of Son My, located near the coast of Quang Ngai province. 1 The plan was to 
surprise the 48th Viet Cong Local Force Battalion, a unit that had fought the 
South Vietnamese and the Americans tenaciously during the previous three 
years, in one of their village strongholds. 2 

Task Force Barker, commanded by Lt. Col. Frank A. Barker, consisted of 
three companies. 3 Charlie Company’s target in the first phase of the operation 
was a place the Americans identified as My Lai (4), a subhamlet of Son My. The 
majority of the killings took place in My Lai (4). Elements of Bravo Company 
entered another hamlet marked on maps as My Khe (4), as part of the opera¬ 
tion directed at the nearby My Lai (1), which was reputed to be the Viet Cong 
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stronghold. A second massacre took place at My Khe (4). Alpha Company 
acted as a blocking force and took little direct part in the killings that day. 

The day before the attack, Barker addressed the gathered troops, telling 
them he wanted all the buildings in the Son My area burned, the foodstuffs 
destroyed, and the livestock killed. 4 The army’s review of the massacre, the 
Peers Inquiry, later found that these orders “were clearly illegal” and conveyed 
to a sizable number of the soldiers engaged in the assault that everyone in the 
village was the enemy and that the enemy was to be destroyed. The orders were 
repeated in briefings by the commanders of Bravo and Charlie Companies 
and “in that context were also illegal.” 5 The assault on My Lai (4) began with 
preparatory artillery fire, delivered without warning. When the villagers heard 
the artillery striking, most of them fled to bunkers, although some remained 
in their houses. 6 Helicopter gunships attacked the subhamlet with rockets and 
machine-gun fire, and the door gunners of the helicopters airlifting the troops 
to My Lai (4) shot up the tree lines surrounding the landing zone. 7 

Several helicopter lifts brought Charlie Company onto the landing zone. 
Before entering My Lai (4), the soldiers killed several Vietnamese fleeing the 
area. The Viet Cong battalion they sought was not present, however. As the 
Peers Inquiry found, “No resistance was encountered at this time or later in 
the day.” 8 As 1st and 2nd Platoons of Charlie Company entered My Lai (4) and 
approached its houses, they broke into smaller units: squads and even smaller 
groups consisting of just a few men. Members of the two platoons intermin¬ 
gled rather than remaining with their units. 9 Because of the vegetation that 
separated groups of houses from each other, the various groups were often out 
of eyesight of one another and were acting to a large extent independently of 
one another. 10 Members of both platoons roved through the village and killed 
everyone they encountered, from the very young to the very old. In parts of the 
village the killings were organized and systematic; elsewhere the soldiers ran 
wild. Some of the GIs raped or gang-raped women and girls, sexually muti¬ 
lated several of the victims, and mutilated other corpses. The troops burned 
the houses by lighting their thatched roofs. They planted dynamite and other 
explosives to destroy brick buildings and threw animals they had killed down 
wells in order to pollute the water supply. 11 

Some of the villagers hid in bunkers and were killed by grenades; others 
were shot or stabbed to death in their houses or on pathways as they tried to 
escape. In at least three places, groups of five to ten villagers were gathered and 
shot on the spot. Most of the villagers knew better than to run, as they were 
aware that the Americans fired on those who ran away. 12 

Lt. William Calley, the commander of 1st Platoon, instructed his soldiers 
to round up and guard large groups of villagers. One such group consisted 
of several dozen villagers whom the Peers Inquiry later estimated to number 
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between twenty and fifty people. After leaving the scene for a few minutes, 
Calley returned and told the soldiers he wanted the Vietnamese people dead. 
The troops fired their automatic weapons at the group, killing them all. 13 
Members of Calley’s platoon gathered another group of about seventy to 
eighty Vietnamese, almost exclusively women and children, near one of the 
two canals skirting My Lai (4). They were quiet and obeyed the Americans’ 
instructions. 14 Calley directed several groups of villagers into the canal and 
ordered each group in turn to be shot and hand-grenaded, shooting a number 
himself. The dead included infants. Calley had by then come to the conclusion 
that all Vietnamese people were enemies and that even the babies were Viet 
Cong or would be in a few years’ time. 15 A soldier named Michael Terry was 
passing by just as the shooting started. “They had them in a group,” he said, 
“standing over a ditch—just like a Nazi-type thing.” 16 

Calley was not the only platoon commander in My Lai (4). Lt. Stephen 
Brooks, the commander of 2nd Platoon, was also there and ordered his men 
to kill unarmed civilians. Brooks ordered Varnado Simpson, a rifleman in the 
2nd Platoon’s third squad, to shoot a woman. When Simpson turned over her 
corpse he found that she was carrying a small child, whom the bullets had also 
killed. At that point, in Simpson’s words, “I just went.” He roamed around the 
village and killed some two dozen of its inhabitants, scalping and mutilating 
some of them. 17 Brooks and his men in the 2nd Platoon in the northern part 
of My Lai (4) systematically ransacked the subhamlet, slaughtered the popula¬ 
tion, and killed the livestock. 18 As Richard Hammer writes, Brooks’s platoon 
“did no less than Calley’s,” and Brooks himself was “no laggard in joining 
them,” although he could not be tried, as Calley eventually was, because he 
was killed later in his tour of duty in Vietnam. 19 The Peers investigation found 
that Charlie Company’s 2nd Platoon was responsible for killing up to a hun¬ 
dred civilians, almost as many deaths as it attributed to 1st Platoon. 20 None of 
2nd Platoon’s killings resulted from the actions or orders of Lieutenant Calley. 
After Calley’s and Brooks’s platoons had gone through the village, 3rd Platoon, 
led by Lt. Geoffrey LaCross, “mopped up.” Its rifle squads killed most of the 
remaining Vietnamese people they encountered. 21 In effect, not just Calley’s 
but all three of Charlie Company’s platoons were responsible for the deliberate 
killing of civilians in My Lai. 

While Charlie Company was assaulting My Lai (4), Bravo Company was 
moving toward its objective of My Lai (1), the subhamlet thought to be the 
headquarters and hospital area of the 48th Viet Cong Battalion. However, My 
Lai (1) was heavily guarded by mines and booby traps, and Bravo Company’s 
2nd Platoon suffered several casualties as a result of explosions. The platoon 
commander, 1st Lt. Roy B. Cochran, was killed by the first of the mines. The 
surviving GIs refused to continue with their assault on My Lai (1), and Barker 
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called off the attack. First Platoon, commanded by 1st Lt. Thomas Willingham, 
pressed on with its attack on My Khe (4), initially sending mortar shells into 
the subhamlet, several of which turned out to be duds. The troops then used an 
M-60 machine gun to shoot into My Khe (4), killing dozens of civilians. Some 
of the soldiers later claimed they had been shot at and that, on a trail near My 
Lai (1), one or two hand grenades had been thrown at them, but they suffered 
no casualties. The hand grenade or grenades did not explode and could not 
be found; rifle squad leaders did not recall receiving any fire. 22 The story of 
incoming fire may have been a fabrication intended to mitigate any accusa¬ 
tions that the soldiers had attacked My Khe (4) and caused numerous civilian 
deaths without provocation or military purpose. It is also possible that some 
troops mistook the sound of rifle shots from Charlie Company and bullets 
landing in Bravo Company’s area as sniper fire. The troops then approached 
the subhamlet, and the lead squad opened fire with an M-60 machine gun and 
M-16 automatic rifles when they were about seventy-five to one hundred yards 
away. Inhabitants, mostly women and children, “were cut down as they ran 
for shelter or attempted to flee.” 23 The men of Bravo Company’s 1st Platoon 
then entered the subhamlet, machine-gunning its inhabitants, mostly women, 
children, and elderly men, at close quarters, just as the troops of Charlie Com¬ 
pany had done at My Lai (4). One said later, “We were out there . . . having a 
good time. It was sort of like being in a shooting gallery.” A helicopter flew 
in extra supplies of dynamite and TNT, and the men of 1st Platoon used it to 
destroy dozens of houses as well as tunnels and bunkers, some with people 
inside them. A soldier said, “We just flattened that village, and that was it.” A 
Vietnamese survivor said that the troops killed ninety to one hundred inhab¬ 
itants. 24 When the deaths were reported by Bravo Company, the Task Force 
Barker logs recorded thirty-eight Vietnamese dead, none of whom were said 
to be women or children. 25 First Platoon captured no weapons and suffered 
no casualties, and there were no indications that the platoon was engaging 
an enemy force. These circumstances should have prompted inquiries from 
higher headquarters, but apparently none was made. 26 Knowledge of the mas¬ 
sacre was held close by members of Bravo Company, and talk of it soon died 
out. As Peers reports, “It was an almost total coverup.” 27 

Charlie Company’s killings at My Lai (4) were also covered up success¬ 
fully until Ridenhour made his complaint. The combat action report Barker 
submitted on March 28, 1968, was misleading in suggesting that there had 
been return fire from a substantial enemy force at My Lai (4). Nevertheless, 
the report should have alerted Barker’s superiors to the possibility that Charlie 
Company had caused an unusual number of civilian casualties: Charlie Com¬ 
pany had supposedly inflicted 128 “enemy losses” but had captured only three 
weapons and had suffered one casualty, from a self-inflicted wound. 28 Maj. 
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Gen. Samuel Koster and his assistant Brig. Gen. George Young of the Americal 
Division were informed of the killing of civilians and should have reported the 
matter to Military Assistance Command, Vietnam (MACV) and conducted an 
official investigation but did not take these actions. 

In late March 1968 Koster ordered Col. Oran Henderson, the commander 
of the 11th Infantry Brigade, to whom Barker reported, to conduct an inves¬ 
tigation into possible civilian deaths. Having heard of complaints about a 
“bloodbath” from Warrant Officer Hugh Thompson, a helicopter pilot who 
had been flying above My Lai during the operation (and who was responsible 
for rescuing a number of Vietnamese civilians from attack), Henderson had 
questioned some of the men in Charlie Company on March 16,1968, the day 
of the incident, and had found no evidence of excessive civilian deaths. His 
later investigation also appears to have been perfunctory and turned up no 
evidence of wrongdoing. 29 

Henderson claimed that the civilian casualties had resulted from cross fire 
between the Viet Cong defenders of the village and the American soldiers and 
from “preparatory fires” by artillery and helicopter gunships; the log of the 
61st Artillery Battalion was stripped of its pages covering March 16, 1968, in 
an apparent attempt to conceal relevant evidence. Records in several locations, 
at the divisional, task force, province, and district levels, disappeared as well. 30 
Interviews Henderson said he conducted with Barker and other officers in Task 
Force Barker revealed that “at no time were any civilians gathered together and 
killed by US soldiers.” His report makes no mention, though, of Thompsons 
eyewitness allegations about the mass killing of civilians. 31 

No brigade, divisional, or MACV officers showed any determination to 
pursue the facts about civilian casualties. Although the discrepancy between 
the number of alleged enemies killed in action and the number of weapons 
captured should have set off alarm bells, the MACV commander, Gen. Wil¬ 
liam Westmoreland, was delighted by the operation. 32 Impressed by the high 
body count Charlie Company had achieved, Westmoreland congratulated 
them for an “outstanding action” that had dealt the enemy a “heavy blow.” 33 For 
their part, Americal Division commanders were more interested in sending 
on favorable reports about their operations than in asking awkward questions 
about civilian deaths. 34 They appear to have been following the “mere gook 
rule”: “If he’s dead and Vietnamese, he’s Viet Cong.” 35 The Peers Inquiry found 
that “within the Americal Division, at every command level from company to 
division, actions were taken or omitted which together effectively concealed 
from higher headquarters the events which transpired in TF Barker’s opera¬ 
tion of 16-19 March 1968.” 36 Peers also commented, “People were apparently 
so interested in favorable reports that they sometimes overlooked the obvious 
and failed to check into questionable reports from subordinate commands.... 
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Only a few. .. seemed to care that Vietnamese noncombatants (women, chil¬ 
dren, and old men) had been killed.” 37 The cover-up succeeded in concealing 
the events for over a year. 

On March 29,1969, Ridenhour wrote letters to President Nixon, Secretary 
of Defense Melvin Laird, the chairman of the Joint Chiefs of Staff, and numer¬ 
ous senators and congressmen informing them of a massacre of Vietnamese 
civilians in a place he knew as Pinkville (the name his fellow soldiers called it 
because of its color on U.S. military maps), a few miles north of Quang Ngai 
city in the province of the same name. 38 Other veterans had written to elected 
officials with denunciations of the illegality of the war, but their complaints 
were usually dismissed. This letter was detailed, factual, and authoritative; 
it had the ring of truth. Rep. Morris Udall, a Democrat from Arizona and a 
member of the House Armed Services Committee, asked permission to circu¬ 
late it to his committee colleagues and pressured Chairman Rivers to request 
an investigation. 39 Rivers asked the Department of the Army to carry it out. 40 

Ridenhours letter was already circulating in the higher reaches of the Penta¬ 
gon. Gen. Earle Wheeler, the chairman of the Joint Chiefs of Staff, forwarded it 
to Westmoreland, until recently the commander of U.S. ground forces in Viet¬ 
nam and now the army’s chief of staff, who ordered an inquiry. The Office of the 
Inspector General (IG) began to investigate the allegations of a massacre less 
than two weeks after Ridenhour sent his letter, and during the summer of 1969 
investigators interviewed some three dozen troops and officers of Task Force 
Barker. The IG investigator established that there was credible evidence of 
numerous unlawful killings and recommended that the Criminal Investigation 
Division (CID) take over the investigation. On August 6 the White House was 
informed that the testimony confirmed that an atrocity had taken place at Son 
My, and then Sen. John Stennis, Sen. Barry Goldwater, Sen. Edward Brooke, 
and Rep. Rivers were briefed about the progress of the investigation. The CID 
conducted sixty additional interviews between August and November 1969. 41 

By September 1969 the CID had gathered sufficient evidence to charge Cal- 
ley with premeditated murder. 42 In an unusual move with respect to an ongoing 
investigation, army representatives continued to brief the House Armed Ser¬ 
vices Committee counsel and select congressional leaders about its progress. 43 
The government was all too aware of the potential political repercussions of 
the disclosure of the crime. A White House aide gave the president a detailed 
report on the progress of the CID investigation just before the charges were 
preferred against Calley. Anticipating a court-martial, he warned, “Publicity 
attendant upon such a trial could prove acutely embarrassing to the United 
States.” 44 The White House and the Pentagon set out to adopt a joint approach 
to dealing with the media. 45 

How long the government intended to hush up the legal proceedings is not 
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clear, but the announcement of the charges against Calley was cryptic. The 
officially worded release downplayed the crime, giving no indication of its 
scale. Officials at the Defense Department braced themselves for a barrage of 
questions from the media, but none came. 46 The announcement was treated 
as a routine news story, and reports were buried in the inside pages of most 
newspapers, except for those in Georgia, where Calley was confined, which 
gave it more prominence. 47 No further stories were published for the next two 
months, until November 1969. 48 

Although the investigation and the charges against Calley received little 
publicity at first, a number of newspapers had reporters working on the story. 
On November 12,1969, two papers, the Alabama Journal and the Detroit News, 
published reports of the investigation of Calley s role in the deaths of around 
one hundred Vietnamese civilians. 49 The following day Dispatch News Service 
fed the account of the massacre by the investigative reporter Seymour Hersh to 
the Chicago Sun Times and some thirty other newspapers. The story was also 
reported on the front pages of the New York Times and the Washington Post. 
The army announced that a second member of Charlie Company, S.Sgt. David 
Mitchell, had been charged in the incident, and it emerged that he had been 
a squad leader in Calley’s platoon. 50 Then came a flood of further revelations. 

Photographs of the massacre shocked the public into fuller awareness. An 
army reporter, Jay Roberts, and a combat photographer, Ron Haeberle, had 
documented the attack on My Lai (4) and, along with the official black-and- 
white photographs of a routine operation, Haeberle had used his own camera, 
loaded with color film, to take photographs of numerous women, children, and 
old men the soldiers had killed. To ensure that the photographs could not serve 
as evidence against any individual, Haeberle made a point later of destroying 
all those that showed any American in an act of violence. 51 Although Haeberle 
therefore became an incidental participant in the cover-up, his photographs 
ultimately brought the horror of the massacre home to the American public. 
On November 20,1969, the Cleveland Plain Dealer published some of the pho¬ 
tographs on its front page, CBS News showed the paper’s photo spread as the 
lead item of its nightly news broadcast, and Hersh’s interviews with eyewit¬ 
nesses to the massacre were published. 52 

Once the media blew open the news of the massacre, Nixon asked National 
Security Adviser Henry Kissinger to make sure both that the Defense Depart¬ 
ment had a “game plan” to deal with the repercussions and that the White 
House and the Pentagon could concert themselves around some “unified line.” 
Defense Secretary Laird said that Haeberle’s pictures were “pretty terrible” and 
admitted that, if he could, he would find some way to “sweep the whole thing 
under the rug.” The photographs, however, belonged to Haeberle and could 
not be impounded, and, besides, they had already been published. 53 
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Shortly thereafter, the general court-martial convening authority an¬ 
nounced that Calley was being prosecuted for the murder of at least 109 Viet¬ 
namese civilians. 54 A special CID task force was established to expedite the 
investigation already under way. 55 The first public statement by a high-ranking 
official of the administration came when Secretary Laird said he was “shocked 
and sick” when he first heard about the killings. 56 H. R. Haldeman, the White 
House chief of staff, advocated the establishment of a “My Lai planning group 
to figure out how best to control the whole problem—which is, as of now, 
pretty well out of hand.” 57 

Because of the year-long cover-up, most of the members of Charlie Com¬ 
pany had left the armed forces, and the Department of Defense contemplated 
how it might be able to prosecute the perpetrators of the My Lai massacre 
who were no longer in uniform. According to one theory, the department 
could recall to active duty anyone who still had a connection to the military, 
for example, because they were in the inactive Reserves or because they were 
receiving a military pension. Unnamed Pentagon officials had decided, though, 
that this would be a bad policy and determined that all those who had left active 
duty would be treated alike. The reporter to whom these officials spoke wrote, 
“Unless a way can be found to try all who appear culpable, none will be tried.” 58 
The personnel who were still in the armed forces presented no such quandary 
because they could be tried by court-martial; the question was, in what forum 
could the government try those who had returned to civilian life? 

In late November 1969 the army general counsel, Robert E. Jordan III, 
appearing on all three television networks, held a press conference to announce 
the findings to date of the CID investigation. 59 He said that a small group 
of Americans had shot many Vietnamese civilians, possibly as many as 100, 
although the press reported that the number might be considerably higher: the 
Vietnamese survivors of the massacre said that 587 of their fellow inhabitants 
of Son My had been killed. Jordan revealed who was currently being investi¬ 
gated: eleven servicemen who were still serving in the army and about fifteen 
former soldiers. He explained the legal complexities of the UCMJ, including 
the problems involved in prosecuting former servicemen. Jordan referred to 
the “kind of uncharted legal waters” the government would be entering. 60 By 
January 22, 1970, the number of suspects had increased to fourteen serving 
soldiers and nineteen former servicemen. 61 By February 4 the number of vet¬ 
erans suspected of having committed war crimes at Son My had increased to 
twenty-two, all former enlisted men. 62 

Along with Secretary of the Army Stanley Resor and Maj. Gen. Richard G. 
Stilwell, the deputy chief of staff for operations, Jordan briefed members of the 
Senate Armed Services Committee on November 26. On the same day, Resor 
also briefed the House Armed Services subcommittee convened to investigate 
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the massacre, and Rivers brought together the full House Armed Services Com¬ 
mittee to hold the first of four hearings in executive session on My Lai. 63 Resor 
led the elected representatives through the basic facts of the massacre, telling 
them how it had come to the attention of the army and how the investigation 
had progressed from that point on. Resor said the event was “wholly unrepre¬ 
sentative” of the conduct of the armed forces in Vietnam and that the troops 
operated under detailed directives prohibiting them from killing unarmed 
noncombatants. The overall record of the troops with regard to Vietnamese 
civilians, he proposed, was one of “decency, consideration, and restraint.” 64 

The politicians he briefed, some of them Second World War veterans 
familiar with the horrors of combat, saw Haeberle’s slides of the massacre and 
afterward declared themselves to be shocked and dismayed. Senator Sten- 
nis, chairman of the Senate Armed Services Committee and a determined 
war hawk, said, “War is war, and it’s a rough go. Sherman said war is hell and 
that’s about as good a description as you can find. But these were civilians— 
and women and children too.” His fellow Democratic Party senator Daniel 
Inouye of Hawaii, who lost an arm in combat in the Second World War, said, 
“I thought I would be hardened, but I must say I am a bit sickened.” 65 Rep. 
Leslie C. Arends, a senior Republican from Illinois first elected in 1934, left 
the equivalent House briefing complaining that the pictures were “pretty grue¬ 
some.” The congressman explained, “That’s why I walked out. I have one of 
those queasy stomachs.” 66 

During the intense discussions that day representatives of the Defense, 
State, and Justice Departments and the acting judge advocate general of the 
army met to discuss whether there was a way, consistent with the requirements 
of the Constitution, to prosecute the former servicemen; they promised to let 
the Department of the Army know within a week whether they would support 
the army’s plan to assert jurisdiction over the veterans suspected of commit¬ 
ting war crimes. 67 The solution they contemplated was to ask President Nixon, 
as commander in chief, to invoke existing law and the inherent constitutional 
power of the presidency to create military commissions or tribunals. 68 This 
course of action was not without constitutional difficulties, however, and legal 
scholars continue to challenge the idea that the president has any such inher¬ 
ent powers. 69 The question of presidential powers could have been rendered 
irrelevant by having Congress pass a law authorizing the creation of a military 
tribunal for the purpose of prosecuting the veterans (as Congress did decades 
later in passing the Military Commissions Act to prosecute “unlawful enemy 
combatants” fighting for or with the Taliban and A1 Qaeda). There is no evi¬ 
dence that anyone in the government advocated such a step and little likeli¬ 
hood, given the legislative record I have chronicled, that Congress would have 
voted to approve such a measure. 70 
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Senator Ervin proposed a different legislative solution. On December 1, 
1969, a few days after Jordan briefed members of Congress, Ervin introduced 
S. 3188 and S. 3189, bills intended, respectively, to plug the jurisdictional gap 
affecting veterans and the one affecting civilians accompanying the armed 
forces. 71 Ervin reminded Laird of the assistance the Department of Defense 
had lent to his previous legislative efforts but pointed out that no satisfactory 
solution had yet been found. He appealed for Lairds support. 72 

Ervin declared on the Senate floor that the My Lai massacre had prompted 
him to propose these bills again. As he said, “Recent disclosures of the alleged 
killing of Vietnamese civilians by American forces in the village of My Lai have 
brought to public attention once more a serious problem of jurisdiction which 
has existed since 1955. At present, there is no apparent jurisdiction in any 
American court, either State, Federal, or military, to try offenses committed by 
former U.S. servicemen while they were in military status.” Ervin summarized 
the legislative efforts to close the jurisdictional gap and said that the Constitu¬ 
tional Rights Subcommittee had wrestled with the problem for years and had 
tried, along with the Departments of Justice, Defense, and State, to fashion a 
satisfactory legislative solution. 73 

This statement put the most favorable gloss on things: Ervin might more 
accurately have said that the three executive departments had paid lip service 
to the need to find a legislative solution but that for a decade, if there was any 
wrestling going on, it was between the chairman of the Constitutional Rights 
Subcommittee and the executive branch, and he had never managed to pin 
the departments down to agree on any specific language. But Ervin was trying 
to rally his fellow legislators at a time when it seemed to him that the mas¬ 
sacre must surely have tipped the nation’s conscience into action. “Now it is 
apparent,” he said, “that the issue is very critical. The My Lai incident poses 
this problem in glaring terms.” 74 Accordingly, Ervin wrote to the three execu¬ 
tive departments to obtain their “present thinking.” The press reported his 
renewed combative mood: Ervin “wanted to know what the Defense, Justice 
and State departments proposed to do about the 14-year-old gap in military 
law that has left the government with no court in which to try former service¬ 
men who might be accused of atrocities in Vietnam.” 75 He said he would wait 
for responses from the executive branch before deciding whether to hold hear¬ 
ings on his bills, which had “gone nowhere in past sessions.” 76 He did not need 
to spell out why new thinking on the subject was required. The Congressional 
Record reproduced the departmental response to S. 761, proposed in the previ¬ 
ous Congress, which opposed the bill because of the “burdensome administra¬ 
tive problems” it would pose. 77 

S. 761, the bill Ervin had proposed in the 89th Congress to close the jurisdic¬ 
tional gap opened up by Toth, had been controversial enough. Its replacement 
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in the 90th Congress, S. 3188, had another crucial feature that Ervin down¬ 
played in his remarks to his Senate colleagues but that was included in the press 
release his office issued, namely, the bill no longer contained the restriction 
that would make the legislation apply only to future offenses, ones commit¬ 
ted after the enactment of the law. 78 This aspect of the bill opened up a whole 
new area of controversy. Ervin presented the matter to legislators as though it 
were an open question. “Whether the legislation, if enacted,” he said, “should 
or properly could be made retroactive to cover prior offenses is only one of the 
many very difficult questions which must be resolved.” 79 

Was it the constitutional problem of retrospective jurisdiction that per¬ 
suaded Ervin to skirt the issue? 80 Or was it the more immediate legal and polit¬ 
ical question about whether the My Lai veterans should be prosecuted, which 
must have been part of the bill’s purpose in vesting retrospective jurisdiction 
in the federal courts? Either issue on its own posed problems, but evidently the 
combination of a complex constitutional problem with a legal-political one 
was sufficient to make Ervin bring up the matter obliquely. 

There was considerable room for debate on the matter: some held that 
the prohibition against ex post facto laws applied only to the creation of new 
crimes, not to establishing the power of courts to try existing crimes; but there 
was sufficient uncertainty to raise serious questions about whether the My Lai 
veterans might come under the scope of S. 3188, should it be passed. 81 

The day after Ervin introduced S. 3188 and S. 3189 Jordan wrote a memo¬ 
randum to William Rehnquist, who at that time, three years before his eleva¬ 
tion to the federal bench, was assistant attorney general in the Office of Legal 
Counsel. This role has been termed “the presidents lawyer’s lawyer.” 82 Among 
other things, the Office of Legal Counsel renders opinions on the constitution¬ 
ality of the administration’s actions and policies. 83 By writing to Rehnquist, 
Jordan was communicating with the executive department that would take 
the lead in any decision about the prosecution of former servicemen. In the 
memorandum, Jordan laid out how the former servicemen who were suspects 
in the My Lai massacre might be prosecuted. The memorandum is important 
because it reflects the thinking of a high-ranking government lawyer on the 
possibility of prosecuting the My Lai veterans and demonstrates that there 
was a serious proposal in the upper echelons of the Pentagon to enable such 
prosecutions. Jordan recalled years later that he “hammered out the legal 
issues” with Rehnquist. Jordan’s statement “Bill Rehnquist and I worked on 
this” refers to conversations before and after he wrote the memo, including 
a flurry of talks between November 6 and 14, and a meeting on December 
19 attended by Jordan, Rehnquist, legal representatives of the Defense and 
State Departments, and someone Rehnquist’s diary describes as a “two-star 
general,” presumably Hodson. 84 
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By sending the memo Jordan was going through the correct departmen¬ 
tal channels to reach the attorney general, John Mitchell, who had enormous 
respect for Rehnquist’s legal acumen. 85 Mitchell had a strong personal connec¬ 
tion to the president, founded in their membership in the same law firm in the 
1960s and in Mitchell’s service as manager of Nixon’s presidential campaign 
in 1968, a role he would repeat four years later. John Dean, the White House 
counsel, called Mitchell Nixon’s “most intimate adviser.” 86 

The memorandum follows the line of reasoning reportedly devised by 
“Pentagon legal sources,” presumably Jordan himself. 87 Jordan and his col¬ 
leagues at the Defense Department gave the press detailed briefings about 
the memo’s arguments and recommendations. A well-informed story in the 
Washington Star reported that the army was about to send the Justice Depart¬ 
ment a memorandum laying out possible approaches to prosecuting the 
My Lai veterans. Demonstrating a level of knowledge that goes beyond the 
content of the Jordan memorandum itself, it disclosed some of the alterna¬ 
tive means of prosecution that army lawyers had considered—extraditing 
the suspects for trial in Vietnam, prosecuting them at courts-martial on the 
grounds that the veterans’ reserve status meant they were not truly civilians, 
and trying them in regular civilian courts—before Jordan settled on the rec¬ 
ommendation to convene a military commission. 88 Other Defense Depart¬ 
ment press briefings included detailed accounts by the Pentagon spokesman 
Jerry Friedheim of the constitutional problems and the relevant Supreme 
Court precedents. 89 

Jordan begins by setting out the basic facts of the massacre and saying that 
charges were being lodged against two individuals. He then explains the con¬ 
stitutional problem arising from Toth v. Quarles. Moreover, he establishes that 
there was no statutory authority allowing the recall of any former servicemen 
in the Reserves for the purpose of subjecting them to military jurisdiction. 90 
Nor was there a federal statute that made their alleged conduct a crime pun¬ 
ishable in the civilian courts, and the federal courts possessed no common law 
jurisdiction. 91 

Hence the question was, What law could the veteran suspects be accused 
of violating? There were two plausible answers: first, they could be charged 
with a violation of one or both of the Geneva Conventions governing the treat¬ 
ment of civilians in wartime and prisoners of war. An obvious objection to this 
approach was that statutory authority would still be required for the purposes 
of a prosecution, as the Geneva Conventions, which required legislative enact¬ 
ments in order to be enforced, were not self-executing. The other solution was 
to try the suspects under the power granted to Congress to define and punish 
offenses against the law of nations and thereby to provide for the prosecution 
of violations of the law of war. 92 
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As a part of the law of nations, the law of war is a combination of treaty 
obligations and the custom and practices of states, which gradually obtained 
universal recognition and formed the basis for the general principles of justice 
applied by jurists and practiced by military courts. 93 Article 6 of the Charter of 
the Nuremberg Tribunal states that soldiers would be held individually respon¬ 
sible for war crimes in violation of the laws and customs of war. 94 As Jordan 
acknowledges, the intentional killing of noncombatants within the custody of 
a belligerent had been recognized as a criminal act contrary to the customs of 
war. He explains that whether or not the conflict in Vietnam was considered 
an international armed conflict, a determination which would decide whether 
the inhabitants of Son My were “protected persons” within the meaning of the 
Geneva Conventions, the killing of the civilians at My Lai would constitute an 
offense against the law of war. 95 

Jordan proposes that existing statutory authority would allow the president 
to convene a military tribunal or commission to prosecute a suspect for a viola¬ 
tion of the law of war. According to Jordans theory, Congress did not need to 
pass a law authorizing the formation of such a tribunal or commission to try the 
My Lai veterans because the statutory authority for such prosecutions already 
existed in the UCMJ. 96 Jordan thus finessed the question of whether the presi¬ 
dent’s war power or any other implied or inherent power under the Constitu¬ 
tion allowed him to convene a military commission or tribunal to try the My 
Lai veterans: according to Jordan, Congress had approved the president’s power 
to convene military commissions through the enactment of the UCMJ, whose 
Articles 18 and 21, respectively, give a general court-martial jurisdiction to pros¬ 
ecute offenses against the law of war and provide for concurrent jurisdiction by 
military commissions. 97 According to Jordan, these articles therefore brought 
the provisions of the law of war into American domestic law and gave the presi¬ 
dent statutory authority, without further congressional enactment, to convene 
a military commission or tribunal to exercise jurisdiction over offenses against 
the law of war. 98 Constitutionally, such a body would exist neither through the 
grant of powers to the courts under Article III of the Constitution nor solely 
under the president’s war powers and authority as commander in chief of the 
armed forces, but under the Article I powers of Congress to “make rules for 
the government and regulation of the land and naval forces,” to “discipline” the 
militia, and to “define and punish... Offenses against the Law of Nations.” 99 

The Nixon administration might, according to Jordan’s theory, have created 
a tribunal or commission, taken steps toward the prosecution of the veteran 
suspects in the My Lai massacre in anticipation of a legal challenge, and, in 
response to any such challenges by the accused, allowed the courts to judge 
whether the trials were constitutional. It remains unclear what the outcome 
would have been, and there is no certainty the courts would have accepted 
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the constitutionality of a military tribunal or commission, although settled 
constitutional law made that appear unlikely. 100 The Supreme Court’s striking 
down of Article 3(a) of the UCMJ served as a precedent denying court-martial 
jurisdiction over veterans who committed offenses enumerated in the UCMJ. 
The court’s decision did not refer to the prosecution in military courts of those 
suspected of “grave breaches” of the Geneva Conventions, which would con¬ 
stitute violations of the law of war. 101 As Jordan recognizes, the problem was 
that “whatever the source of Congress’ authority—whether under the grant 
of power to punish offenses against the law of nations or under the grant of 
power to make rules for the government of the armed forces—the same consti¬ 
tutional limitations [arising from Toth] would seem to apply.” 102 

The unnamed “Pentagon lawyer” who was briefing the press (presumably 
Jordan himself) said he believed there was “great flexibility” in the concept 
of a military commission and that trials could be held in Washington, using 
jurors from the civilian jury panels. As he pointed out, the Court of Military 
Appeals consists of civilian judges, who might be brought together to conduct 
the trials. 103 Unnamed lawyers told the same journalist that if Congress passed 
a law to permit trial of veterans in federal district courts, it would not violate 
the constitutional ban on ex post facto laws, as long as the court was trying 
a crime that existed in military law at the time of the massacre. 104 It appears 
that Jordan—or whoever was speaking to the press on his behalf—was busy 
promoting the same argument he was presenting in the memorandum, simul¬ 
taneously working inside and outside the bureaucracy to win support for the 
course of action he advocated. 

Jordan refers in the memorandum to the possible significance of the recent 
Supreme Court decision in O’Callahan v. Parker. 105 In many respects that 
case provides unpromising grounds for Jordan’s effort to find a way to try the 
My Lai veteran suspects. The defendant in O’Callahan was, at the time of his 
prosecution, a member of the armed forces and hence in a position different 
from that of the My Lai veterans. The O’Callahan court strongly reaffirmed 
the superiority of Article III courts over military trials and reasserted the Toth 
doctrine that, to be tried by a court-martial, a defendant must have been a 
member of the armed forces at the time of both the offense and the trial. 106 
Justice Douglas’s opinion for the court expressed “palpable disdain” of military 
justice. 107 O’Callahan thus did not appear to be the most obvious ground for 
believing that the court would countenance the creation of a military com¬ 
mission to prosecute civilians. However, Jordan found at least the kernel of a 
principle from which to develop the position he was expounding: the court, 
as he described its judgment, had ruled that a strong “military interest” might 
create an exception to the normal constitutional requirements of a jury trial, 
after grand jury indictment, before an Article III judge. 108 
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This part of Jordan’s argument, though, rests on a misreading of the phrase 
“military interest”: “In O’Callahan ,” Jordan argues, “the problem was whether 
the military had sufficient interest to justify creating an exception to the nor¬ 
mal constitutional requirements of a jury trial, grand jury indictment, and trial 
by an Article III judge.” 109 In O’Callahan, however, the word interest does not 
mean a motive or purpose but has a specialized meaning: the degree of con¬ 
nectedness between a criminal act and military affairs. 110 Jordan ignores the 
court’s definition of interest and proceeds in a line of reasoning that relies on 
another meaning of the word: “In this case, there is no doubt that the military 
has a vital interest in the proper conduct of military operations in a friendly 
country and in obedience to general standards of conduct.” 111 The armed ser¬ 
vices and the nation may have had this sort of interest in prosecuting the My 
Lai suspects, but this is quite different from the concept of military interest 
(meaning service-connectedness) outlined in O’Callahan. 112 The meaning 
of the court’s service-connectedness holding caused no problems for other 
interpreters. The fact that Jordan strains to find some constitutional basis for 
prosecuting the My Lai veterans is the most telling feature of this passage in his 
memorandum. It demonstrates both the difficulty of the task he was undertak¬ 
ing and the effort that the army’s top civilian lawyer was then devoting to the 
purpose of trying the suspected murderers. 

Jordan’s memorandum goes on to remind his Justice Department colleagues 
of the nation’s international obligations under the Geneva Conventions, but, 
as with his reference to O’Callahan, the argument is at best equivocal. Jordan 
says that through its adherence to the conventions the United States under¬ 
took to enact legislation required to punish “grave breaches”: acts such as those 
alleged to have occurred at My Lai. 113 He says that when the Senate held hear¬ 
ings about the ratification of the conventions, the executive branch took the 
position that existing legislation was sufficient to enforce the requirement to 
punish grave breaches—but his qualification “albeit prior to Toth” is crucial. 
The Toth ruling opened up a jurisdictional gap, and Black’s opinion for the 
court underlined that the onus was now on Congress to remedy that situation; 
yet the executive branch had failed to propose the legislation required to fulfill 
the obligation of the United States under the Geneva Conventions, and Con¬ 
gress had failed to close the gap with such a statute. Jordan observes that there 
were now legislative proposals in Congress to plug the jurisdictional gap, but 
that remark simply redoubles the point that no such statute currently existed. 
Although one might readily agree that the United States ought to have resolved 
the discrepancy between its treaty obligation and the actual state of things, the 
irremediable fact was that this discrepancy still existed. 

Jordan concludes powerfully by proposing that prosecutions at least be 
attempted under existing statutes. The logic of this argument is that then the 
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United States could not be accused of shirking its legal responsibilities in the 
eyes of the world. If the courts ruled the prosecutions unconstitutional, no one 
could say that the government had not tried. “Given the status of our inter¬ 
national obligations,” Jordan argues, “there might be some difficulty about 
discarding our existing authority [to conduct the prosecutions] as worthless 
without even trying to invoke it.” In other words, the United States should 
make an honest effort to try and punish the perpetrators of the atrocity. 114 
Jordan was an astute political actor as well as a lawyer, and it may appear he 
was engaged in part in an exercise in international public relations, but that is 
not all it was. Jordan was convinced that the route to prosecution he proposed 
would not just bolster the international image of the United States but also 
prove to be legally sound: “There is existing statutory authority which would 
allow discharged servicemen to be tried for violations of the law of war which 
are alleged to have occurred at My Lai.... the fact that war crimes are involved 
may well provide a sufficient basis for the invocation of military jurisdiction in 
this particular case. ... If you agree with this view of the law, I would suggest 
that we attempt to obtain Executive Branch agreement on the propriety of trial 
by military tribunal in this factual situation.” There is circumstantial evidence 
that Jordan advocated this approach in his briefing of legislators. After hearing 
Jordan testify in the closed Senate session, Sen. Peter H. Dominick of Colorado 
said he favored the creation of a military commission if there was no other way 
of bringing the veteran perpetrators to trial—although he was quick to add 
that he was not pressing for the creation of such a commission. 115 

A “decent respect to the opinions of mankind” might have seemed to dic¬ 
tate that there was both a national interest in preventing the My Lai veteran 
suspects from getting away with murder and a powerful imperative for testing 
whether that interest might overcome the limitations of what appeared to be 
settled law. One is left to speculate on what might have occurred had the mat¬ 
ter been submitted to the Supreme Court’s judgment. A quarter century after 
the events, when a journalist reminded him of the stance he had taken and 
sent him a copy of his memorandum to prompt his recollections, Jordan said 
he was proud to stand behind the document: “In my judgment a very strong 
case was available for trying the My Lai folks.” 116 

A number of press articles published shortly before and after the date of 
the Jordan memorandum reported that the constitutional problems involved 
in prosecuting the My Lai veterans were being investigated. The stories were 
sufficiently well informed to suggest that government lawyers were telling the 
press about their approaches—in other words, leaking the stories to help mus¬ 
ter sufficient political momentum to overcome constitutional scruples about 
the prosecutions. 117 Hersh, who broke the My Lai case in the press and was fol¬ 
lowing the events as carefully as any observer, said, “Pentagon correspondents 
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were fed information pointing out that the Army was doing everything pos¬ 
sible to get jurisdiction over former Charlie Company members in order to 
prosecute some of them for murder.” Hersh seems to believe the news stories 
were intended to pressure the veterans not to speak to the press, although the 
seriousness of Jordan’s effort to find a constitutional means of prosecution sig¬ 
nals that if that was a goal, it was not the only one. 118 

The matter came to the attention of various interested parties, including the 
My Lai veteran suspects and the White House. In January 1970 an attorney for 
Varnado Simpson contacted the army to ask for a copy of his CID interview 
(in which he had admitted to killing eight villagers) and for information about 
whether Simpson was a suspect in any offense. He also inquired if the army 
had a legal opinion as to whether any military or civilian body had jurisdiction 
to try a person who was honorably discharged but who remained in reserve 
status for offenses committed while on active duty. An army representative 
denied the attorney a copy of Simpsons interview, explaining that it was held 
in a file for “law enforcement purposes.” The attorney was told that the juris¬ 
dictional matter was under consideration in the Department of the Army and 
“as yet, no decision has been made.” 119 

Three days after the date of the Jordan memorandum, the White House staff 
member Patrick Buchanan laid out a public relations strategy for dealing with 
the massacre. It dealt with such questions as how to “fudge” the matter of what 
the president knew in April 1969, when the White House received Ridenhour’s 
letter and the government ordered an investigation of the allegations, and it 
contained a number of model questions and answers that might be used in 
response to press queries. Among them was the following: “Q. Mr. President: 
what does the government plan to do about prosecution of civilians involved 
in the My Lai case? A. As you may know, the prosecution of an American 
citizen who, while under the jurisdiction of the military in a foreign nation, 
commits an act in violation of the military code presents the most difficult 
legal problems, some of them possibly unique. I don’t have the answer to that 
now, but the Department of Defense has been consulting with the Justice and 
the State Departments on the matter.” 120 

The Department of the Army and the Department of Defense were in no 
doubt about the question of jurisdiction over former servicemen. Secretary 
of the Army Resor said on NBC’s Meet the Press on December 2 that Jordan 
had sent the Department of Justice proposals for trying the former servicemen 
by general court-martial or military commission: “I think it is important that 
we pursue that and that we try any [former serviceman] if the facts justify it.” 
He explained the constitutional problem, Supreme Court precedents that he 
believed allowed the trials, and the articles of the UCMJ that permitted them 
to take place. 121 Secretary Laird announced to the press a week later that “any 
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present or former U.S. serviceman” who was responsible for the killing of civil¬ 
ians at My Lai “will be brought to trial.” 122 

On December 24, 1969, the Department of Justice responded to Jordan’s 
memorandum by stating that it would support the army if the veteran suspects 
were to be tried by military tribunal. That was a breakthrough, but it did not 
settle the matter. On January 2,1970, a meeting of representatives of the exec¬ 
utive departments that would have to agree on a course of action took place: 
the legal adviser and others from the State Department met with the acting 
judge advocate general and representatives of the Department of Defense and 
of the army general counsel. The State Department representatives said they 
would prefer trial in a civilian court pursuant to enabling legislation, but they 
would not object to trial by military tribunal “if such trial would not lessen the 
likelihood of future legislation.” The State Department approach was quite log¬ 
ical: a stopgap measure such as a trial by military tribunal might undermine 
legislative proposals to pass a law closing the jurisdictional gap by making it 
appear that there was a nonlegislative solution to the problem. This was not 
an unequivocal endorsement of a military tribunal but, following the Justice 
Department’s unreserved endorsement of a military tribunal prosecution, a 
second executive department gave qualified consent to Jordan’s proposal. 123 
A later document corroborates that the “Departments of State and Justice 
indicate [that] trial by military tribunal [is] unobjectionable.” 124 The judge 
advocate general and the Office of the General Counsel (Jordan’s department) 
undertook to study the possible ways of implementing a decision “to try these 
persons by military tribunal.” 125 They concluded that, despite the constitutional 
problems, “either [a] general court-martial or [a] military commission may 
exercise jurisdiction in this case.” 126 Yet another document conceded that the 
scope and constitutionality of Articles 18 and 21 of the UCMJ, which provided 
for prosecution of offenses against the law of war by court-martial or mili¬ 
tary commission, had not been tested. It reported that some people believed 
that the army was empowered to try by court-martial or military commission 
offenses against the law of war that former soldiers may have committed at My 
Lai. 127 

All the public comment and not-for-attribution briefings about the explora¬ 
tion of ways to prosecute the veterans came from the Department of Defense 
and from the army. As we have seen, in late November and December 1969 
the sources were either official statements by Resor, Jordan, and the Defense 
Department spokesman, Jerry Friedheim, or briefings by unnamed “Pentagon 
lawyers” or “Pentagon legal sources.” 128 After the agreement of January 2,1970, 
with the Departments of Justice and State, though, the public commentary by 
army and Defense Department sources dried up: for the next fifteen months 
there were no more leaks, no more announced visits to Congress, and no more 
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press releases about the prosecution of former servicemen. The stories were 
soon forgotten, to the extent that a well-informed legal source referred to the 
possibility of prosecuting the My Lai veterans as “the most interesting and 
least publicized problem” surrounding the massacre. 129 

One way of interpreting this silence is that Jordan and his colleagues ended 
their media campaign because it was no longer needed now that the State and 
Justice Departments had agreed to support the prosecution of the veterans. 
The Pentagon lawyers had their hands full in early 1970 planning for the 
release of the results of the official investigation into the massacre conducted 
by the Peers Inquiry, handling the prosecutions that would follow the recom¬ 
mendations it was planning to make in March 1970, and coming up with a 
media strategy to deal with the inevitable fallout from the cases—all of which 
involved a new approach to the media centering on reticence, not leaks. 

There was another possible explanation of the new silence regarding the 
prosecution of the veterans: Jordan and his colleagues were taking a wait-and- 
see approach in anticipation of the court-martial prosecutions of the suspects 
still in the armed forces, which would allow a rehearsal of the cases that would 
be made against the My Lai veterans. They were also contending with the 
broadening of the scale of the events of which they were aware: the government 
had learned about the second massacre in Son My, had broadened the Peers 
investigation to encompass that event, and had begun to recognize that Bravo 
Company’s 1st Platoon had been responsible for dozens of civilian deaths at 
My Khe (4). Most of the suspects were out of uniform, thereby expanding the 
possible scope of the prosecutions by military commission. Prosecutions of 
former members of Bravo Company against whom a prima facie case existed 
would draw attention to the second massacre and heighten the political reper¬ 
cussions of the planned military commission trials. Once Jordan, his Pentagon 
colleagues, and the representatives of the other executive departments had 
seen how the prosecution of the enlisted men in the My Lai courts-martial had 
gone, they could assess whether to confront the sticky problem of conducting 
the prosecution of similar crimes in a military commission. In June 1970, in 
his testimony to the House subcommittee conducting an investigation of the 
My Lai massacre, General Westmoreland still reported the view of the secre¬ 
tary of the army and the army judge advocate general that “there probably is a 
way” that the former servicemen could be tried and said that Resor and Jordan 
were “working diligently” on the matter with the Department of Justice. But 
this assertion came before the verdicts began to arrive in the My Lai courts- 
martial. 130 


CHAPTER FIVE 


A “Tragedy of Major Proportions” 

The Peers Inquiry and the House 
Subcommittee Report 


The disclosure of the atrocity at My Lai, the widespread publicity attending 
the publication of the photographs and interviews, and the realization of the 
effects of the jurisdictional gap spurred Senator Ervin to redouble his efforts 
to close the gap at the same time the army general counsel was trying to work 
around it. Meanwhile, in the flurry of political activity accompanying the dis¬ 
closure of the atrocity, two investigations commenced. One, initiated by the 
army, was headed by Lt. Gen. William Peers, who had commanded a division 
in Vietnam, and the other was led by Rep. Edward Hebert of Louisiana, who 
prided himself on his extreme hawkishness regarding the conduct of the war. 
Hebert’s subcommittee released a report that surprised some by advising the 
passage of a law to fill the jurisdictional gap, and the Defense Department 
responded positively to that recommendation. This moment turned out to be 
the closest the nation came in a generation to securing a legislative remedy to 
the jurisdictional gap. 

In November 1969 the Department of the Army sent Ervin a series of docu¬ 
ments briefing him on the My Lai case and the charges being preferred against 
Calley. 1 Ervin responded by raising the “exceedingly difficult problem” of try¬ 
ing any former servicemen for what he called “improprieties” while they were 
in uniform. He grilled representatives of the Department of the Army about 
why the army had not acted sooner and learned that it had not yet secured 
legally admissible evidence for use in a court-martial. 2 

On the day Secretary of the Army Resor and Robert Jordan briefed Con¬ 
gress, Resor and the army’s chief of staff issued orders to General Peers to begin 
an investigation into the adequacy of the original army inquiry into the mas¬ 
sacre and the “possible suppression or withholding of information by persons 
involved in the incident”: in other words, to investigate the cover-up as well as 
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the massacre itself. That same day Congressman Rivers, the hawkish chair of 
the House Armed Services Committee, announced that his committee’s inves¬ 
tigative subcommittee, chaired by Hebert, would begin its own inquiry into 
the massacre. 3 The coincidence in time of the two investigations—and the fact 
that both would be calling witnesses, the subcommittee with subpoena powers 
at its disposal, even while criminal investigations and the preliminary stages 
of court-martial proceedings were under way—demonstrated the degree of 
rivalry between the two investigative efforts. 4 As Hebert later remarked, “Men¬ 
del [Rivers] merely had called the investigating subcommittee to see what it 
was all about. He wanted an explanation of it.... And that’s when Resor comes 
in. He beat us to the punch.” 5 

Both of the investigations, that of General Peers and that of the House sub¬ 
committee, had problems of credibility. Some congressmen doubted that an 
inquiry initiated by the army and conducted by a general could impartially 
investigate the service. It was equally doubtful that an investigation commis¬ 
sioned by as avid a supporter of the troops as Rivers would come anywhere 
near the truth. 6 As it turned out, Peers’s reputation for integrity won over many 
of the skeptics. As Michael Bilton and Kevin Sim state, he and the civilian law¬ 
yers who assisted him shared a basic philosophy: “a fundamental belief in the 
truth as an absolute.” 7 Rivers, in contrast, made unfortunate remarks during 
the subcommittee’s investigation that undermined his credibility. For example, 
he stated in December 1969 that he was unsure that a massacre had taken place 
at My Lai at all, even though the army investigation had by then established 
that a mass killing had indeed occurred. 8 

Senator Stennis, the chairman of the Senate Armed Services Committee, 
warned the White House against possible congressional and press “tub- 
thumping” and about the “circus” that might develop if “garish and overlap¬ 
ping” congressional and army investigations proceeded. 9 These concerns 
explain why, although the dovish Democratic Senate majority leader, Mike 
Mansfield, called for the Armed Services Committee to hold hearings, Stennis 
merely sent investigators to Vietnam and did not hold his own separate hear¬ 
ings. Stennis advised Nixon to create a blue ribbon commission on the model 
of the Warren Commission, which investigated John F. Kennedy’s assassina¬ 
tion. The establishment of such a commission would, he suggested, eliminate 
the need for any further investigations, and he repeated that advice publicly. 
Similar calls for a civilian commission rather than the army investigation led 
by Peers had begun soon after the establishment of the Peers Inquiry, but the 
Nixon administration resisted them. 10 Nixon told his aides to contact the top 
leadership in the House and Senate who supported the administration to get 
such calls “knocked off.” 11 The advantage of having an inquiry headed by an 
army general is that the Department of the Army could retain control of the 
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scope of the investigation and the release of its findings. As Kendrick Oliver 
comments, “The Peers investigation was an exercise in institutional damage 
limitation, not independent historical enquiry. Its principal purpose—albeit 
one which was not specified in formal directives—was to demonstrate that the 
army did in fact have standards of conduct, that its command did not take the 
view that massacre was an allowable excess.” 12 To this one can add another pur¬ 
pose: to deflect the demands for a civilian commission outside the control of 
the armed services and the government. While there were legitimate reasons 
for their wanting to retain control—namely, so that the Peers Inquiry could 
dovetail with the CID investigation and so that the premature disclosure of 
its findings would not jeopardize any prosecutions—both the army and the 
Nixon administration wanted to exercise control for political and public rela¬ 
tions purposes. They would not have had such authority over an independent 
citizens’ commission or one involving legislators. 

By January 1970 Peers had determined that the massacre at My Lai (4) was 
only one of several attacks on the same day, another being Bravo Company’s 
assault on the subhamlet marked on army maps as My Khe (4). 13 After Terry 
Reid, a member of Bravo Company, had been interviewed in the press about 
the killings at My Khe (4), the White House attempted to discover whether 
there would be additional revelations. The president asked Secretary Laird if 
there was any factual basis to the story and “if similar stories are expected to 
surface.” 14 Kissinger told his aide Alexander Haig to “make sure we get a reply 
as soon as possible. It will affect our attitude on [whether to convene a] Presi¬ 
dential Commission.” 15 Kissinger recommended riding out the hue and cry and 
avoiding the creation of a commission unless credible new allegations came 
to light. 16 Laird told Kissinger there might be a scattering of such stories by 
people with a variety of motives and that the secretaries of the armed services 
would investigate them expeditiously in order to stop false reports from mush¬ 
rooming. 17 What Laird did not say was telling: he did not say that the service 
secretaries would conduct expeditious investigations in order to ensure that 
prosecutions would follow whenever necessary. The matter was still treated 
largely as a political issue to be handled by judicious news management, not as 
a moral and legal one that might demand judicial redress. Peers, though, was 
instructed to broaden his inquiry to include the events at My Khe (4). 18 

The scope of the investigation was accordingly expanded to cover all the 
events at Son My village. 19 In February 1970 Capt. Thomas K. Willingham, the 
commander of Bravo Company’s 1st Platoon, was charged with the unpremed¬ 
itated murder of twenty Vietnamese civilians, making false official statements, 
and misprision of (failing to report) a felony for his part in the massacre in My 
Khe (4) and its cover-up. Like Calley, he was charged just before his scheduled 
separation from the armed forces. 20 Other veterans who were being investigated 
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had been released from service between March and September 1969. 21 The 
army was legally entitled to embargo the discharge from military service of 
anyone suspected of offenses in the massacre at Son My so as to prevent them 
from slipping out of the judicial net. 22 The government, however, did not flag 
the first suspects on active duty to prevent their being separated from the army 
without the approval of the Department of the Army’s headquarters until 
December 22,1969. 23 

Peers announced the outcome of his investigation at a press conference in 
March 1970. One of its intended results was the preferring of charges against 
military personnel, so it had to be ready by March 15,1970, because of the two- 
year statute of limitations on most military offenses. 24 Secretary Resor, who 
had been keeping track of the progress of the investigation, urged Peers to tone 
down the report’s language by describing the Vietnamese who had been killed 
as “noncombatant casualties” rather than as women, children, babies, and old 
men. Maj. Gen. Winant Sidle, the army’s chief of information, insisted that 
Peers not use the word massacre. At the press conference Peers replaced mas¬ 
sacre with the phrase “tragedy of major proportions.” 25 (Forty years later there 
was an eerie familiarity to the script a military spokesman followed when he 
described the killing of an unarmed, wounded Iraqi captive in a mosque in 
Fallujah as a “tragedy” that was “understandable.”) 26 

The severely abridged version of the Peers Inquiry report issued on March 
17, 1970, excluded references to the massacre at My Khe (4), which allowed 
the hierarchy of the army, from Secretary Resor on down, to recite the lie that 
the massacre at My Lai (4) was an isolated event. 27 The withholding of large 
parts of the report was justified on the basis that releasing the bulk of the thou¬ 
sands of pages of evidence gathered could lead to damaging pretrial publicity 
concerning the accused. By the time someone inside the Pentagon leaked the 
unpublished parts of the report to Hersh as well as volumes of testimony and 
other documents, the remaining suspects in the My Khe (4) massacre had all 
left the armed forces, and it was too late to prosecute them by court-martial. 28 

Peers announced that Koster, Young, Henderson, and ten other officers in 
addition to Calley and Willingham would be charged as a result of the events 
of March 16,1968. Like Brooks, the leader of Charlie Company’s 2nd Platoon, 
the commanding officer of Task Force Barker was no longer alive to face 
criminal charges: Barker had been killed in a helicopter accident in Vietnam. 29 
The offenses of which the higher-ranking officers were accused, such as der¬ 
eliction of duty, false swearing, making a false statement, and misprision of a 
felony, showed that the charges pinpointed their role in the cover-up, not their 
responsibility for the massacre itself. 30 Charges of murder and assault were 
directed at the officers who had been directly involved in the assault on Son 
My. Capt. Ernest Medina, the commander of Charlie Company, who a number 
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of witnesses and participants in the massacre said had ordered the destruction 
of My Lai (4), was charged with murder. Witnesses had also seen Medina kill 
a young boy and a wounded Vietnamese woman by shooting them at close 
range. 31 Charges of assault and maiming were brought against Capt. Eugene 
Kotouc, the Task Force Barker intelligence officer. 32 Except for Medina and 
Willingham, the other officers faced possible Article 32 investigations—similar 
to a civilian grand jury process—and were transferred to Fort Meade for that 
purpose. The decision to locate them there and not in Fort Benning along with 
Calley was deliberately made in order “to clearly separate in the public mind” 
those directly charged with atrocities from those who commanded them but 
were not present at Son My. 33 

Nixon told Kissinger that Peers was “trying to make himself look good while 
he kicks his colleagues around.” The president regarded it as a “pretty cheap 
shot to allow the generals to be put on the rack” for the “delay” in the disclo¬ 
sure of the massacre. “We know why it was done,” Nixon said. “It was covered 
up because it was in the interest of the country,” a statement that foreshadowed 
Nixons distinctive concept of the national interest when he presided over the 
subsequent cover-up of the Watergate crimes and justified abuses of power as 
long as the president sanctioned them. He explained that “these boys” were 
being killed by women using satchel charges. When Kissinger discussed Haig’s 
thoughts about a way of “getting rid of” the matter, he said that Haig thought 
“somebody had to go”: in other words, someone had to take the rap for an 
event that could not be brushed under the carpet. Nixon concurred: “Let’s get 
it out of the way.” 34 

A number of enlisted men who were still in uniform were also charged 
with murder both before and after the release of the Peers Inquiry report: Sgt. 
Charles E. Hutto, Sgt. Esequiel Torres, Cpl. Kenneth Schiel, Spec. 4 William F. 
Doherty, Spec. 4 Robert W. T’Souvas, Pvt. Gerald A. Smith, and Pvt. Max D. 
Hutson. 35 Charges of assault with intent to kill were filed against S.Sgt. David 
Mitchell and S.Sgt. Kenneth L. Hodges, who was also charged with rape. 
Reflecting the continuing uncertainty over whether there was any way of con¬ 
ducting constitutionally acceptable prosecutions of veterans, the government 
did not prefer charges against former members of Charlie Company who 
were no longer in uniform, even those who had confessed to killing unarmed 
civilians. 

The thirteen-member investigating subcommittee of the House Armed Ser¬ 
vices Committee began its investigation into the massacre in December 1969. 
When the committee chairman Rivers began leaking distorted reports of the 
testimony the subcommittee heard—for example, reporting that the testimony 
of the helicopter pilot Hugh Thompson proved there had been no massacre, 
an interpretation of Thompson’s testimony that other committee members 
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denied—his actions prompted one of his colleagues in the House to fear that 
the subcommittee’s investigation would lead to a whitewash, redoubling the 
call for an independent civilian investigating commission. 36 Laird tried to 
persuade Rivers to call off the subcommittee investigation. As a result of the 
brouhaha Rivers announced the creation of a four-person panel headed by 
Congressman Hebert, to proceed with the investigation. The panel conducted 
hearings in April, May, and June 1970 and visited My Lai (4). 37 

Both Rivers and Hebert were southern Democrats, opponents of the civil 
rights movement, and militarists, Rivers representing a district in South 
Carolina, and Hebert one in Louisiana. They were long-standing allies, having 
entered Congress on the same day in 1941. Both were critics of the Johnson 
and Nixon administrations’ conduct of the war. Rivers had convened a sub¬ 
committee to investigate whether the Johnson administration had a “plan for 
victory” in Vietnam and whether there were sufficient troops there to win the 
war. He guaranteed that he would find the subcommittee’s findings agreeable 
by ensuring that every one of its members was, like him, a hawk. 38 Rivers’s 
stance identifies him as one of the prowar enthusiasts who believed the John¬ 
son administration was showing too much restraint and that it should fight 
all out for victory. On the war in Vietnam, he said, “Words are fruitless, diplo¬ 
matic notes are useless. There can be only one answer for America: retaliation, 
retaliation, retaliation! They say, ‘Quit the bombing.’ I say, ‘Bomb!’ ” 39 

Strongly protective of the constitutional prerogatives of the House of Repre¬ 
sentatives, Rivers regarded it as his responsibility not just to raise but to over¬ 
see the tens of billions of dollars it cost to fund the armed forces, a position 
that sometimes brought him into conflict with the Department of Defense. 
As chairman of the Armed Services Committee, he “brought under his wing 
every man, woman and institution engaged in the defense effort and thought 
its importance entitled them to ask for a certain leeway and forgiveness.” Sol¬ 
diers in the field frequently wrote to him confiding their troubles, and he often 
took up their cause and challenged their commanders. 40 

It was said that there was “not a dime’s worth of difference” ideologically 
between Hebert and Rivers, and Hebert was known, if anything, to be an even 
harsher scourge of witnesses before the committee. He built a reputation as 
“anti-Administration (any Administration) .” 41 Hebert had a “virtually unblem¬ 
ished record in support of a strong military and against civil rights legislation, 
welfare programs, and other issues he saw as evils of a permissive society.” 42 
In the late 1960s, when Rivers was ailing, Hebert was “unofficial chairman” of 
the committee, and his press secretary recalled, “Nothing went into or came 
out of committee without his stamp of approval.” 43 He declared himself to be 
“the loudest of the Hawks.” 44 Hebert complained that Johnson and McNamara 
had shown too much restraint in their policy in Vietnam, and by 1968 he was 
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advocating the use of tactical nuclear weapons there. 45 He told McNamara that 
the United States should send four million troops to Vietnam if that would 
hasten victory. 46 

For his part, Rivers could not bring himself to believe that his beloved 
troops had done what they were accused of: “I just don’t believe any American 
boys went into any hamlet and murdered any 109 civilians—I just don’t believe 
that.. . . These men have already been lynched in the news media, but we got 
jurisdiction over this, and I don’t know how guilty they are, but we gonna find 
out how innocent they are too, if we can.” 47 Rivers was appalled by the number 
of charges against U.S. officers. On March 19 he was reported as saying that the 
“arrest” of fourteen officers marked “one of the darkest days in U.S. military 
history.” On April 11 he declared that none of the soldiers should have been 
charged because the army as an institution was responsible for any crimes that 
may have been committed. And, he vowed, they’re “not going to get away with 
it.... I’m going to have something to do with stopping this.” 48 By this time the 
CID had established that Charlie Company had slain some 347 Vietnamese 
men, women, and children at My Lai (4) and had reported this finding to the 
Peers panel, but this number—far greater than the number about which Riv¬ 
ers had expressed his doubts—was not reported to the public, in an apparent 
attempt to minimize the scale of the atrocity. 49 

While the feasibility of prosecution by a military tribunal was being assessed 
and while the House subcommittee was conducting its investigation and pre¬ 
paring its report, Ervin continued to lobby for S. 3188. In April 1970 a “legal 
spokesman” for the Senate Constitutional Rights Subcommittee attempted to 
rekindle media interest in the issue of the jurisdictional gap by chronicling the 
efforts made by the subcommittee since 1957 to pass a law closing the gap. 50 
The spokesman, possibly its counsel, Robinson Everett, said that “adminis¬ 
trative apathy” was the main reason the bills had remained bottled up in the 
subcommittee. Ervin, it was reported, had been trying to summon congres¬ 
sional enthusiasm for the legislation. The same article reported that Ervin’s 
colleague Sen. Edward Brooke, one of those to whom Ridenhour had sent his 
letter disclosing the massacre, said that what had happened at My Lai was a 
war crime and came within the scope of international law. Brooke, a senator 
from Massachusetts, was a member of the now-extinct tribe of liberal Repub¬ 
licans. (Nixon felt closer to conservative Democrats, who were more reliable 
supporters of his legislative proposals, than he did to Brooke.) On the basis of 
the Nuremberg precedent, Brooke said that the United States was “firmly com¬ 
mitted” to prosecuting such cases. Although Brooke may have exaggerated the 
nation’s determination to live up to the Nuremberg standard, Ervin was said 
to be “hopeful, if not optimistic,” that the My Lai case might give sufficient 
impetus to executive and congressional support for the necessary legislation. 
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“Unfortunately, it may have taken a massacre to achieve such interest,” said the 
congressional aide. 51 

The recommendations of the House Armed Services Subcommittees 
investigation of the My Lai massacre, contained in the report issued on July 
15, 1970, fulfilled Ervins hopes but took others by surprise. As noted earlier, 
the Department of Defense had treated the House Armed Services Committee 
as a bulwark against unwanted military justice legislation. The subcommittees 
recommendation of a law to close the jurisdictional gap finally shook loose 
from the Pentagon the specific legislative proposal that the Department of 
Defense had been promising for years but had long deferred producing. 

Like the Peers Inquiry report, the subcommittee used a euphemism to refer 
to the events at My Lai, describing it not as a massacre or an atrocity but as 
a “tragedy of major proportions.” 52 The report contained three recommenda¬ 
tions, one of which was that in future the army should appoint qualified inves¬ 
tigators from outside the chain of command to investigate alleged war crimes. 
Another recommendation implicitly criticized the conduct of witnesses of 
whom the committee disapproved. For the purposes of the discussion here, 
the most important recommendation was the second, which addressed the 
jurisdictional gap. As members of the House Armed Services Committee, the 
lawmakers on the subcommittee had long been aware of the legislative propos¬ 
als to close the gap. They were also aware of Jordans arguments, which had 
been brought to their attention in his memorandum that said that, although 
there were constitutional problems, “it is believed that the Army is empowered 
to try by general court-martial or military commission former members of the 
military who may have committed offenses at My Lai in violation of the law 
of war.” 53 In language that echoed the relevant bills that had been repeatedly 
proposed in Congress, the subcommittee advised that “consideration should 
be given to amending Section 803 (a), Title 10 of the United States Code to 
provide for trial in the United States District Courts, of persons charged with 
having committed offenses while on active military duty, who are no longer 
subject to military jurisdiction as a result of having been discharged.” 54 Rivers 
sent the report to Secretary Laird with a brief note, asking him to respond to 
the recommendations. 55 Laird asked the armed service secretaries to respond 
to the first and third recommendations, while the documentary record shows 
that the Department of Defense undertook no such interdepartmental consul¬ 
tation before stating that it favored the purposes of the second recommenda¬ 
tion, to plug the jurisdictional gap. 56 

Hebert’s motives are difficult to fathom. His questioning of some of the wit¬ 
nesses at the hearings seemed to flow from his prowar position. He also seems, 
however, to have been dismayed both by the failure of Task Force Barkers 
commanders and their divisional superiors to investigate the killings properly 
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and by the “blanket of silence” with which State Department personnel and 
Americal Division officers covered up the massacre. The subcommittee criti¬ 
cized the MACV inspector general. A fierce defender of the army in normal 
times, Hebert did not produce the favorable assessment of the army’s handling 
of the matter that it had pressured him to produce, and he seems genuinely to 
have been disturbed not only by the massacre but also by the existence of the 
jurisdictional gap that allowed some of the perpetrators to go unpunished. 57 
Indeed, the army pressure—in Hebert’s account not far short of harassment— 
coupled with the conflict over access to witness testimony and other docu¬ 
ments, seems to have provoked the subcommittee to voice criticisms of the 
army that its members might otherwise have stifled. Rivers was surprised by 
the strength of Hebert’s disapprobation of the army, a result he did not expect 
when he appointed his fellow conservative as its chair. 58 

Hebert’s concern about the effects of Toth was complex. He was troubled 
not only that some veterans might likely get away with murder but also that, 
being immune from prosecution themselves, veterans were free to make 
accusations that might implicate anyone, in or out of uniform, against whom 
they had a grudge. Mark Carson argues that what disturbed Hebert was that 
veteran immunity meant that career soldiers, still in the service, were more 
likely than others to be liable to prosecution. 59 It is not clear whether the pre¬ 
dominant worry was that some veterans were escaping justice or that, once 
free of the fear of prosecution, they might point the finger of blame against 
others or profit from their experiences by sensationalizing their stories. 60 Most 
significant, irrespective of Hebert’s reasoning, this “loudest of the Hawks” now 
favored the remedial legislation that had never been voted out of the House 
Armed Services Committee. The Department of Defense, which had promised 
to present its own draft bills to achieve the same purpose as the ones Congress¬ 
man Bennett had repeatedly proposed, could no longer defer living up to its 
commitment. 

The Pentagon finally engaged constructively with the legislative proposals 
to fill the jurisdictional void opened up by Toth. As discussed in chapter 3, 
Bennett had resumed his efforts to plug the jurisdictional gap by introducing 
a new legislative proposal to achieve that purpose, H.R. 4225, almost as soon 
as the new Congress began its first session in January 1969. Laird told Riv¬ 
ers that the Department of Defense would meet the subcommittee’s second 
recommendation by proposing two bills substituting for Bennett’s proposal. 61 
On the same day, the department responded to the request for a report on 
H.R. 4225 and, shortly thereafter, to Ervin’s counterpart Senate legislation. 62 
The Pentagon “generally favor[ed]” the objectives of the bills, namely, to fill 
the jurisdictional voids opened up by Toth, Covert, and the later cases deal¬ 
ing with civilians accompanying the armed forces. It found certain technical 
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deficiencies in H.R. 4225. Consequently, it proposed the substitute legislation 
that Laird mentioned, intended to achieve essentially the same ends. 63 One of 
the new bills, H.R. 18857, closed the jurisdictional gap opened up by Toth by 
conferring jurisdiction over the relevant offenses on federal district courts; 64 
the other bill, H.R. 18547, allowed for the apprehension, restraint, removal, 
and delivery of the suspects so that they could be tried. 65 A favorable report 
was received from the Department of Defense, as one might expect given that 
the department had drafted the bills. 66 

The legislation the Department of Defense proposed to plug the jurisdic¬ 
tional gap would have had only a prospective effect: in the Pentagon report, 
Fred Buzhardt, the recently appointed general counsel of the Department of 
Defense, observed that the question of retrospective application was closely 
related to the issue of asserting jurisdiction under present law to try veterans 
who were suspects in the My Lai massacre. As he said, the possibility and desir¬ 
ability of applying Articles 18 and 21 of the UCMJ to the My Lai veterans was 
currently “under review.” He observed that difficult constitutional questions 
were involved and that once a final decision on this question was reached it 
would be possible to evaluate whether separate legislation to vest retrospective 
jurisdiction in the civilian courts was needed. 67 

Reports on H.R. 18547 and H.R. 18857 were requested from the Department 
of Justice, but it failed to respond, just as it had declined to submit a report on 
H.R. 4225. 68 It appeared, judging from his department’s continuing unrespon¬ 
siveness to these requests, that Attorney General Mitchell remained opposed 
to the legislation. The State Department had promised to give “careful consid¬ 
eration” to S. 3188 but did not follow through with a report to this counterpart 
bill to H.R. 4225. 69 No congressional hearings were held, and, once again, the 
legislation died. 70 As Lawrence Rockwood observes, the petering out of the 
legislative effort was a signal failure of the government to “adhere to its own 
Nuremberg-era precedents.” The suspects were not retained in or returned to 
uniform for trial by court-martial, and the Congress “did not have the political 
will to pass enabling legislation to try them as civilians.” 71 

The impunity of the My Lai veterans is not simply an anomaly. It accords 
with the striking leniency shown toward U.S. troops for crimes they committed 
in Vietnam. Such leniency falls into several categories: first, the inexplicable 
decisions not to bring court-martial prosecutions despite overwhelming evi¬ 
dence of the suspects’ guilt; second, the command decisions to order admin¬ 
istrative action rather than a court-martial, leading to light sanctions relative 
to the gravity of the offenses with which the suspects were charged; third, 
when a court-martial was convened and resulted in a verdict of guilt, the 
instances of extraordinarily light sentences in proportion to the seriousness 
of the offense of which someone was convicted; finally, the perverse acquit- 
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tals by court-martial panels (military juries) consisting of military personnel, 
usually officers, despite overwhelming evidence of the accused’s guilt. A few 
examples from the case files of the Vietnam War Crimes Working Group in the 
U.S. National Archives are instructive. In Case 112 it was proven that a murder 
had been committed by U.S. troops when a lieutenant ordered a staff sergeant 
to kill a Vietnamese prisoner. The staff sergeant was convicted of murder but 
served less than two years in confinement for the point-blank shooting as well 
as reduction in rank and the loss of pay and allowances; the lieutenant who 
ordered the murder was acquitted by a general court-martial. 72 In Case 124 
the investigators established that an American perpetrator had committed 
“electrical torture” by wiring the “sensitive areas of the bodies” of three men 
and a woman to a field telephone, but he refused to accept an administrative 
punishment, and no further action was taken. 73 In Case 147 a platoon sergeant 
in the 173rd Airborne Brigade shot three Vietnamese men at close range, 
arrayed their bodies together on the ground, detonated a grenade to disguise 
the source of their fatal injuries, and planted weapons near their bodies to sup¬ 
port his claim that they were Viet Cong. He was convicted of manslaughter for 
this carefully thought out crime but suffered no custodial punishment, being 
sentenced only to a reduction in rank and a loss of pay for six months. 74 The 
records of Case 150 disclose that in November 1966 members of a long-range 
reconnaissance patrol kidnapped a young Vietnamese woman and then raped 
and murdered her. Two of them were convicted of the crime: one served a little 
more than three years in confinement, the other less than three years. 75 In Case 
39 the platoon sergeant of a unit of the 4th Infantry Division pleaded guilty 
to unpremeditated murder after killing two Vietnamese men, but the court- 
martial, which found him guilty, imposed no sentence on him. 76 

The disposition of these cases is consistent with the many reports by ex-GIs 
of troops who were found guilty of killing and assaulting civilians but who 
were merely reduced in rank and returned to their units. Illustrating the leni¬ 
ency of sentences, Hersh writes that every one of the life sentences imposed on 
the twenty-one army officers and troops convicted of premeditated murder of 
a Vietnamese victim between 1964 and 1971 was reduced by military review 
boards; marines convicted of a total of thirty-one murders, one rape, and one 
attempted rape were ordered to serve, after all reviews and appeals, a total of 
thirty-five years at hard labor, slightly more than one year’s imprisonment for 
each crime. 77 

In the Vietnam war crimes cases he reviewed, Gary Solis finds that marines 
convicted of murder and manslaughter for killing Vietnamese noncomba¬ 
tants were sentenced to substantial terms of confinement, and there was no 
appreciable difference between the sentences imposed for killing Vietnamese 
and those for killing fellow American servicemen. However, the punishments 
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imposed on those who killed Vietnamese noncombatants were often reduced 
by clemency or parole hearings, sometimes massively. A senior marine judge 
advocate remarked that there was a feeling in Washington of “congressional 
pressure to cut back on a lot of the sentences.” A marine lance corporal was 
found guilty of executing four Vietnamese noncombatants within the space 
of two days and of cutting the throat of a fifth. Convicted of five murders, 
he was sentenced to confinement at hard labor for life, but his sentence was 
successively reduced by the convening authority and by clemency action. He 
ultimately served less than three years in confinement. Others ordered to serve 
life terms for unlawful killings served even shorter sentences, in one case less 
than a year in confinement. 78 

The failure of S. 3188 and H.R. 4225 may seem extraordinary. In the after- 
math of the My Lai massacre, the Nixon administration, legislators, and the 
public were confronted by the results of over a dozen years of legislative inac¬ 
tion. The numerous warnings issued over the years by advocates of remedial 
legislation were no longer abstract, hypothetical possibilities: now it was clear 
that veterans might escape trial for crimes, even serious ones, they committed 
while in uniform; this eventuality had become a reality with the disclosure that 
over twenty veterans had escaped trial after having collectively participated 
in hundreds of killings. 79 That even this revelation failed to prompt legislative 
action might seem beyond belief, until one reminds oneself of the gentle¬ 
ness with which military judicial authorities customarily treated Americans 
accused of crimes against Vietnamese civilians; the years of indifference many 
legislators had shown toward the problem of veteran immunity; and the total 
silence, amid all the chatter about justice and the law, that was the persistent 
and abiding response to the legislative proposals from the Nixon administra¬ 
tion’s Department of Justice. 


CHAPTER SIX 


“Inexcusable and Terrible” 

The Calley Conviction and the Abandonment 
of the Effort to Try the My Lai Veterans 


The trial of Lt. William Calley was not just a legal process but also a politi¬ 
cal event. The Nixon administration monitored the progress of the trial and 
strategized about how to manage its political repercussions. Apart from the 
potential damage to the reputation of the armed forces and the erosion of pub¬ 
lic support for the war, an overriding preoccupation of the White House was 
how its handling of the case would affect the president’s popularity and his 
chances of reelection in 1972. 

During Nixon’s first year in office White House staff gathered in two 
strategy groups to plan how to win Republican control of the Senate in the 
midterm elections of 1970. 1 Soon after the midterms, in which the Republican 
Party gained a couple of Senate seats but remained well short of achieving a 
majority, the White House established a reelection strategy that relied on the 
president’s projecting an image of personal rectitude in order to develop public 
confidence in the presidency as an institution and in President Nixon him¬ 
self. A memorandum written for the president reads, “We’ve got to create and 
maintain an impression of rectitude, of honor, of decency—and I can’t stress 
the word decency too strongly: a person considerate of others, with a sense of 
high purpose above self, generous of impulse, firm but forgiving, who encour¬ 
ages ‘the better angels of our nature’ by appealing to those better angels.” 2 The 
president, Nixon’s speechwriter William Safire said, was never likely to become 
the object of public affection but should project an image of firmness, calm¬ 
ness, and decisive leadership. 3 Creating this image required careful stagecraft, 
though, as the record captured by memoranda and presidential annotations 
to documents reveals that Nixon the person was calculating, suspicious, vin¬ 
dictive, and completely lacking in the qualities the White House was trying to 
promote. Far from being driven by decency and rectitude, the White House 
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and the president himself tended to see every issue in terms of its partisan 
political impact and its consequences in regard to his reelectability. 

Nixon was shocked by reports of the My Lai massacre, calling the killings 
“inexcusable and terrible” and “a sickening tragedy.” 4 However, he was reluc¬ 
tant to allow the massacre to undermine the war effort by demoralizing the 
public, believing that opponents of the war would use the atrocity to increase 
the pressure on the government to hasten the withdrawal of U.S. forces from 
Vietnam. Accordingly, he called for a public relations effort to counter the 
negative effects of the story. 

The measures the White House contemplated came straight out of the 
Nixon playbook. The administrations operatives were instructed to come 
up with dirty tricks to discredit one witness and to “get out facts on Hue,” 
where the Communists had committed atrocities during the Tet Offensive. To 
counterbalance the association of U.S. troops with atrocity the White House 
assembled records of the humanitarian activities of American troops and evi¬ 
dence about “Communist terror tactics” in 1968 and 1969. Sure enough, amid 
the reports on My Lai, other writings by journalists and editorialists in early 
December 1969 referred to Communist atrocities at Hue and elsewhere. When 
the media tried to pin responsibility for the massacre on American generals, 
Kissinger reassured Gen. Earle Wheeler, chairman of the Joint Chiefs of Staff, 
that Nixon would “see to it that [the generals] don’t get ruined.... He will not 
permit the military to be kicked around in this country.” 5 

In his early public pronouncements about the massacre Nixon managed to 
sound statesmanlike. The Pentagon’s general counsel advised him to be cau¬ 
tious in his statements, making sure he simply said that the matter would be 
determined in court, as any comment on factual matters could undermine 
the Pentagon’s approach to news management. 6 At his news conference of 
December 8,1969, Nixon declared that one of America’s goals in Vietnam was 
to protect the people of South Vietnam from having a government imposed 
on them that “has atrocity against civilians as one of its policies. We cannot 
ever condone or use atrocities against civilians in order to accomplish that 
goal.” The president pointed out that many of the U.S. troops in Vietnam 
had helped the people by building roads, schools, churches, and pagodas. 
He went on to say, “Now this record of generosity, of decency, must not be 
allowed to be smeared and slurred because of this kind of an incident. That 
is why I am going to do everything I possibly can to see that all of the facts in 
this incident are brought to light and that those who are charged, if they are 
found guilty, are punished.” 7 Although public responses to Nixon’s statement 
were “relatively light,” editorials in the press praised him for an “impressive 
performance” in his “most successful press conference.” At the beginning 
of December 1969 Nixon’s job approval rating was higher than it had been 


1 Inexcusable and Terrible 


99 


at any time since the start of his presidency, largely because of his policy of 
withdrawing troops from Vietnam. A CBS News poll showed that after the 
press conference his approval rating rose even higher to an extraordinary 81 
percent nationwide. 8 

While the president was acting the statesman on the public stage, behind 
the scenes the Nixon White House went into action to investigate and, if need 
be, discredit those who played the main roles in exposing the facts of the mas¬ 
sacre. Nixon wanted to know who was “backing” Ridenhour. 9 A “confidential 
investigator” interviewed Ridenhour to find out if he was “aligned with left- 
wing elements” or had a close relationship with Hersh. It turned out, however, 
that Ridenhour believed Hersh to be a “no-good son of a bitch” who had 
manipulated and profited from his story. In a reversal of identities better suited 
to a stage farce than to a “sickening tragedy,” Ridenhour claimed that Hersh, an 
investigative journalist, had pretended to be a government representative; con¬ 
versely, the White House’s confidential investigator impersonated a journalist 
when interviewing Ridenhour. Nixon annotated the report that Ridenhour 
wished to sue Hersh with the handwritten comment “Good” and proposed, 
“Shouldn’t a good news reporter be put to work on this?” 10 A few days later a 
memo chivvied the White House staff member Alexander Butterfield to follow 
up on the president’s exhortation. 11 

Early the next year Robert Jordan approached Ridenhour less deceptively 
than the White House, that is, he did not pretend to be anyone other than the 
army general counsel, although, like the administration, he seems to have 
wanted to manipulate Ridenhour. Aware that Hersh was writing a book about 
the massacre, Jordan tried to impress on Ridenhour the difficulties that public¬ 
ity might pose for ensuring a fair trial of the suspects. Jordan expressed the 
hope that Hersh could be persuaded to delay publication of his investigation 
until after all courts-martial had been completed, but, given the brevity of 
their acquaintance and the reported tensions in their relationship, Ridenhour 
was hardly the most likely candidate to exert influence over Hersh. Ridenhour 
told Jordan there was little chance Hersh could be slowed. 12 

Hersh’s article in Harper’s magazine titled “My Lai 4: A Report on the Mas¬ 
sacre and Its Aftermath” appeared in May 1970, in the context of the massive 
nationwide demonstrations that took place following the American invasion 
of Cambodia and the killings of students by the National Guard at Kent State 
University in Ohio and by the state police at Jackson State University in Missis¬ 
sippi. 13 The article was an excerpt from a book of the same title that appeared 
in print the same year. 14 Hersh’s revelations about the massacre and its cover- 
up provoked renewed public and congressional interest in the atrocity. 

The army had been carefully monitoring Hersh’s plans to follow up My 
Lai (4) by publishing articles in the New Yorker in which he claimed that the 
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government had suppressed information about the massacre at My Khe (4). 15 
The army went into overdrive to find ways of countering the argument and 
minimizing its impact. It weighed inviting Hersh for a briefing at which he 
would be asked to furnish any additional facts he had obtained beyond what 
the army already knew. An army memorandum read, “We would then be on 
record as having approached Hersh and sought his cooperation in discover¬ 
ing any evidence pertinent to this matter.” 16 The army considered but decided 
against a preemptive release of information, reasoning that “if we publish 
now that we are clean” but Hersh then produced evidence that an atrocity had 
indeed occurred at My Khe (4), the army would have to publish a retraction 
of its denial. Moreover, if it tried to preempt his publication by releasing a new 
statement, it risked “opening a can of worms.” 17 The chief of information for 
the general staff, Winant Sidle, lamented that the army did not yet know what 
Hersh would publish. Consequently, “he did not present a sufficiently precise 
target for us to shoot at now.” 18 

At first, an army general staff memorandum suggested that a broad refuta¬ 
tion should be issued in response to damaging statements in Hersh’s article. 
It asked whether the Peers Inquiry and surrounding material should be pub¬ 
lished by a commercial publishing house; whether any of Hersh’s points that 
did not bear on the guilt or innocence of suspects should be rebutted before 
the completion of judicial proceedings; what the public should be told about 
publication of the army’s account of the massacre; whether the army should 
publish a monograph on the My Lai massacre itself; and a host of other ques¬ 
tions. 19 In the event, the army decided that addressing the Hersh article would 
simply give him more publicity without doing any good. 20 

In June 1970 Lt. Gen. Jonathan Seaman and Lt. Gen. Albert Connor, the 
commanding generals under whose authority some of the officer suspects 
had been placed, dismissed the cases against a number of them, including 
Willingham, the commander of Bravo Company’s 1st Platoon. The charges 
against him were dropped for “lack of evidence.” 21 The army did not bar the 
reopening of the case against him, though, “if warranted.” 22 Willingham was 
soon released from active duty and allowed quietly to leave the armed forces. 23 
Upon his discharge from the army, the motives for withholding the Peers 
Inquiry report on My Khe (4) diminished. Jordan explained that the decision 
to withhold the relevant parts of the report was made in order to avoid pretrial 
publicity, but Willingham was the only member of Bravo Company charged 
with an offense. 24 An army document says that withholding sections of the 
Peers report safeguarded the privacy of the individuals concerned, but none of 
the other Bravo Company suspects was named in the report. 25 

Although initially the plan was to publish the whole report by the end of 
April, the government changed its mind. 26 It was very worried not only that 
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“Public Affairs hazards” might arise from any disclosure but also that a release 
of information even to certain congressional committees would lead to leaks. 27 
A month after the publication of an abridged version of volume 1 of the report, 
Jordan approved the further release only of its chapter 5, which described 
the Son My operation from March 16 to 19,1968, and only to the House sub¬ 
committee. Chapter 5, however, contains an innocuous description of Bravo 
Company’s activities. It describes the killings by Bravo Company in language 
that does not hint at the death of civilians, referring to the killing of “several 
groups of enemy,” “a total of 30 enemy KIA,” and so on. Not until a later chap¬ 
ter does the Peers report redescribe those events as “the possible commission 
of war crimes” and the death of “80-90 noncombatants, including women and 
children.” Jordan withheld this chapter, with its dramatically contrasting con¬ 
tent and language, from the subcommittee as well as from the public. 28 It was 
among several chapters “purposely not included in the three copies furnished 
to Congress on 17 March 1970.” 29 

The administration’s abiding worry after the release of the Peers report lay 
in whether and how the My Lai cases would affect the president’s political 
standing. A memo of August 1970 to a military assistant to the president said 
that “recent events” indicated that the military justice system would come 
under increasing attack in the next few months and could become a major 
national issue “which will sooner or later involve the President.” It asked if 
contingency plans were being developed and, “assuming that there are prob¬ 
lems with the military justice system, what kind of activity is taking place to 
recommend changes and improvements in the system?” This vague, woolly 
question could have elicited any number of responses, each of which could 
have begun with the words, “Please straighten up and pay attention!” After 
all, the judge advocates general issued annual reports on new developments 
in the field of military justice and their recommendations for any changes 
in legislation; only a month earlier the House Armed Services Subcommit¬ 
tee had issued its report containing three recommendations, one of which 
involved the jurisdictional gap. The Secretary of Defense immediately fol¬ 
lowed up with legislative proposals. Whether or not the White House per¬ 
ceived the congressional proposal and the Pentagon response to be a national 
issue, it certainly pointed to a “problem with the military justice system.” Yet 
the administration’s anxiety stemmed not from the details of any problem 
which might exist but from how it might play out in public debate and affect 
Nixon. The memorandum ended as follows: “Is anyone thinking about action 
that should be taken to keep this issue from reaching a boiling point and sur¬ 
rounding the President?” 30 

Problems in the administration of military justice, although not the sort 
provoking White House agitation, were certainly evident in the My Lai pros- 
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ecutions. Like the cases against the officers, the cases against two enlisted men, 
David Mitchell and Charles Hutto, collapsed. In Mitchell’s trial the military 
judge announced he would not allow any testimony by soldiers who had 
appeared at the House subcommittee hearings because the subcommittee 
had refused to make available a transcript of the hearings, as the government 
is required to do under the Jencks Act. 31 As Michal Belknap observes, “By 
classifying its hearings, the House Armed Services Committee wrecked the 
government’s case against Mitchell.” 32 One of Rivers’s tactics to undermine the 
prosecutions of the My Lai defendants thus succeeded. That left the prosecu¬ 
tion almost bereft of witnesses, and the prosecutor did not make a convincing 
case. The military panel, or court-martial jury, quickly made up its mind to 
find Mitchell not guilty. 33 

Next came the trial of Hutto, who admitted to using his M-60 machine gun 
to shoot a number of villagers. His statement to the CID said he had received 
orders to kill all the people, destroy all the food, and kill all the animals in My 
Lai (4). His lawyer defended him by saying that Hutto had never thought to 
question whether the order was illegal and that he had been trained to obey 
orders without question. The six officers on the panel acquitted Hutto in less 
than two hours. 34 

After the failure of the prosecutions of Mitchell and Hutto, the govern¬ 
ment concluded it would be impossible to win a conviction in the case of any 
enlisted man still in uniform: “There seemed to be a penchant of officers on 
military juries to accept the plea that obedience to orders was a total defense 
for an enlisted man, despite what international law and the Army’s own rules 
said, and if that plea were made ..., then the officers would acquit, no matter 
the evidence and no matter the law.” 35 Consequently, having already dismissed 
the cases against several enlisted men the previous year, on January 21 and 22, 
1971, the government dropped the remaining cases against the ones who were 
still in uniform. 36 

The army explained the decision not to charge any Bravo Company soldiers 
and to release them from the service by saying there was insufficient evidence 
on which to base a charge—but a primary reason for the scant evidence was 
that the principal suspects refused to talk to investigators. The army showed 
a determined willingness to believe any scrap of information they could use 
to avoid proceeding with any cases arising from the killings at My Khe (4). 
For example, an army general staff document reported that there was some 
evidence, namely, the exculpatory statements of some the perpetrators them¬ 
selves, that the troops had received fire from the village and returned fire. 
However, the most straightforward and credible testimony given to the Peers 
Inquiry did not mention receiving any fire from My Khe (4) before the troops 
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went in shooting. 37 Even the statements that mention sniper fire do not record 
that 1st Platoon was returning fire when the soldiers attacked My Khe (4) and 
its inhabitants because they had not established where the sniper shots came 
from and no sniper was sighted, so there was no reason to suppose the sniper 
was in My Khe (4). 

The general staff document goes on to say that Bravo Company “had a 
known reputation for stressing the safeguarding of noncombatants and avoid¬ 
ing indiscriminate fire. Consequently, insufficient evidence exists to support 
either criminal or administrative action.” 38 This line of reasoning has the same 
validity as arguing that so long as an accused murderer had a “known reputa¬ 
tion” for not previously murdering anyone, he is probably innocent. On this 
ground, everyone gets a free pass to commit one major crime, and only serial 
killers with a known reputation for prior murders need fear a rigorous inves¬ 
tigation. In any event, the general staff document misses an important detail: 
it was Capt. Earl Michles, the company commander, who was said to have 
stressed often the importance of avoiding indiscriminate firing in order to 
avoid producing noncombatant casualties. 39 This fact was irrelevant for several 
reasons: Michles was not present and was out of touch with 1st Platoon except 
for intermittent radio contact; once it entered My Khe (4), 1st Platoon’s rifle 
and machine-gun fire was not indiscriminate but deliberately targeted at the 
inhabitants of My Khe (4); and, irrespective of the preferences of the company 
commander, it was “common knowledge” among Bravo Company that the 
point element “had shot many people indiscriminately” even before March 16, 
1968. 40 Moreover, Willinghams radio-telephone operator testified to the CID 
that during the assault on My Khe (4) Willingham had ordered his platoon to 
“level the village.” 41 

Despite the evidence against Willingham, the judge advocate general of the 
army concluded that he met the standards expected of an officer of his posi¬ 
tion, grade, and experience. 42 A few days before this judgment, a CID sum¬ 
mary of the evidence against a member of the point team of Bravo Company’s 
1st Platoon—one of the group believed to have committed the majority of the 
killings—was completed. The evidence included the soldier’s admission that 
he had killed women and children, an eyewitness statement that he had shot 
a boy in the head, and various corroborating statements. The investigators 
concluded that the soldier, discharged from the army in October 1968, had 
committed premeditated murder. 43 By this time, though, it had evidently been 
decided that nothing further would be done about the killings at My Khe (4). 
With the approval of the chief of staff of the army, the judge advocate gen¬ 
eral recommended to the secretary of the army that no administrative action 
be taken against Willingham. 44 Peers found it “difficult to understand” why 
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charges against Willingham and certain others were dismissed without an 
Article 32 investigation. 45 Toward the end of his military career Peers was asked 
whether there was anything about the inquiry he would have done differently, 
and he replied that he wished he had looked with “a little greater depth into the 
activities of Bravo Company.” 46 

Had the facts of the My Khe (4) massacre been connected with events at My 
Lai (4), it would have been difficult to escape the conclusion that the troops 
who said they were following orders from their commanders were telling 
the truth; otherwise one would have had to accept the implausible idea that 
two groups of men operating in geographically close proximity happened to 
engage in spontaneous rampages of violence at the same time without encour¬ 
agement from above. Such a possibility is rendered even more implausible by 
the realization that all three of Charlie Company’s platoons took part in the 
massacre at My Lai (4), and one of the two Bravo Company platoons that came 
into close contact with the civilian inhabitants of Son My acted in the same 
way. 47 These circumstances suggest that the commanders of these platoons 
believed they were acting with a common purpose and thus implicate the 
officers who planned the operation and gave the illegal orders that the whole 
village be destroyed. The army, in an internal document carefully monitoring 
Hersh’s reporting, quoted one of his articles in the New Yorker: the My Khe 
(4) atrocity is important because of “its vital connection with the My Lai 4 
tragedy; the American publics ignorance of it; the total, detailed knowledge 
of it among the Peers investigators, the Department of the Army, and higher 
Pentagon officials; and the failure of any of these agencies to see that the men 
involved were prosecuted.” 48 

The possibility that people might put the two massacres together and con¬ 
clude they were part of a deliberate, coordinated attack establishes a motive for 
the acrobatics the army’s military justice authorities were performing in order 
to keep the geographic extent of the killings on March 16,1968, out of public 
view. In the event, by the time the details of the My Khe (4) massacre emerged, 
very few had the will to follow the facts to where they logically led, and the 
whole issue of command responsibility and the continuing cover-up, with the 
army’s military justice apparatus implicated in it, was evaded. 

The cases against higher officers were also withdrawn or ended in adminis¬ 
trative sanctions. 49 In late January 1971 General Seaman at Fort Meade, where 
several officers awaited prosecution, announced that all charges against Maj. 
Gen. Samuel Koster would be dropped “in the interest of justice,” even though 
there was “some evidence” that he knew civilians had been killed at My Lai and 
failed to investigate. 50 Charges against the other officers who had been accused 
of offenses such as dereliction of duty and failure to obey lawful regulations 
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were also dismissed by Seaman, on the advice of staff judge advocates who 
said there was insufficient evidence to justify prosecutions. 51 Brig. Gen. George 
Youngs and Roster’s records were flagged, along with those of Col. Oran Hen¬ 
derson, Col. Nels Parson, and twenty others, including some of the enlisted 
men who had been acquitted or against whom the cases had collapsed. This 
action effectively wrecked the officers’ military careers. 52 The negative reac¬ 
tions in Congress encouraged further administrative sanctions against Roster 
and his second in command, Young. Roster was reduced in rank and, on May 
19,1971, both he and Young were stripped of their Distinguished Service Med¬ 
als and had letters of censure placed in their files for their failure to investigate 
the My Lai massacre properly. 53 

The decision to end the prosecutions of the enlisted men still in uniform 
restricted the scope of the remaining prosecutions to four officers, Calley, 
Rotouc, Medina, and Henderson. The first to be tried was the lowest ranking 
of the four, the hapless Calley. His was the sole prosecution that took place at 
Fort Benning, Georgia. The fact that he seemed to have been singled out for 
special treatment and that he was the first (and, as it transpired, only) sus¬ 
pect convicted for his role in the massacre after higher officers had received 
only administrative sanctions helps to explain the public outcry against his 
conviction. 

Calley’s court martial began on November 12,1970, and lasted four months. 
He was charged with having murdered a number of “Oriental human beings,” 
a phrase that grated on some and caused the chief of military justice of the 
army to tell his staff that future criminal charges arising from the massacre 
should refer simply to “human beings.” 54 Several witnesses stated that Calley 
had ordered groups of unarmed, unresisting Vietnamese civilians killed. First 
Platoon members Dennis Conti, Charles Sledge, and Thomas Turner said that 
Calley had killed a substantial number himself. 55 The evidence against him was 
overwhelming. His defense team argued that he had been obeying Medina’s 
orders, believing he could be shot for failing to obey his commander. 56 

On March 29,1971, after thirteen days of deliberation the court-martial jury 
found Calley guilty of murdering at least twenty-two civilians and of assault 
with the intent to murder a child. Two days later he was sentenced to life 
imprisonment at hard labor. The failure up until then to hold higher officers 
criminally accountable for their role in ordering and covering up the mas¬ 
sacre increased the widespread public repugnance to Calley’s life sentence, a 
circumstance from which the White House tried to gain political advantage. 

As soon as the Calley verdict was announced, the White House commis¬ 
sioned a survey by Opinion Research Corporation to test various possible 
responses to the Calley conviction, allowing it to fine-tune its actions to suit 
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the public mood. “Let’s keep our eye on the ball,” Nixon said to his aides. The 
ball was not military justice; it was maintaining public backing of the war. 
Nixon continued, “Let’s see if this time there isn’t a way that we can be on the 
side of the people for a change, instead of always doing what’s cautious, proper, 
and efficient.” 57 There was also a “bigger cause”: “how we can hold enough 
support for a year and a half [until the presidential election] to maintain our 
conduct of the war.” 58 

As Lawrence Jacobs and Robert Shapiro note, public opinion was a “guid¬ 
ing concern” of the Nixon White House, and early on in his presidency Nixon 
had established an apparatus for keeping abreast of the polls in order to track 
“what moves and concerns the average guy.” Nixon favored private polls com¬ 
missioned by the White House because they could drill down into the nuances 
of opinion in greater depth than published polls. 59 The first White House 
polls on the Calley verdict were conducted on April 1,1971, and demonstrated 
overwhelming public sympathy for Calley. In response to a question about 
his sentence, 78 percent of the respondents disagreed with the verdict, and, of 
those, 65 percent thought he should be set free and 75 percent that the presi¬ 
dent should intervene in the case. 60 Nixon and his aides spent most of the day 
debating what he should do. Some staff members wanted immediate action to 
free Calley or lighten his sentence, while others opposed a radical reversal so 
soon after the sentence. 

The legal research the White House had commissioned established that 
to intervene in the case would be a derogation of the military justice system’s 
review process, and that it could not properly begin until a trial transcript was 
prepared, which would take at least two months. Nixon was afraid of making 
a misstep: as Haldeman observed, public opinion “runs high on this,” and the 
public’s “awareness level” of 96 percent was higher than on any other issue on 
which the White House had polled. The administration decided on a course 
of action carefully calibrated to satisfy the groundswell of sympathy for Calley 
without inviting the charge of excessive interference with the course of justice. 
Nixon instructed Assistant to the President for Domestic Affairs John Ehrli- 
chman to consult with the secretaries of several executive departments so that 
the White House could say it had acted with deliberation and taken advice 
from many quarters. 61 

The next day, a Saturday, Ron Ziegler, the White House press secretary, and 
Ehrlichman announced from San Clemente, where Nixon resided during his 
visits to California, that “before any final sentence is carried out in the case of 
Lt. Calley, the President will personally review the case and finally decide it.” 
Military officers involved in legal affairs saw the announcement as undermin¬ 
ing the military justice system. 62 The administration, though, had determined 
it would meet the wishes of the public and of promilitary members of Con- 


1 Inexcusable and Terrible 


107 


gress. Nixon acted then because he wanted his actions to dominate the stories 
and analysis in the Sunday newspapers and news magazines, which went to 
press on Sundays. 63 The White House Office of Legal Counsel continued there¬ 
after to investigate the legal and constitutional niceties that would constrain 
the president’s power to interfere with the execution of the sentence. 64 

The White House followed up its immediate post-verdict temperature tak¬ 
ing with a new privately commissioned poll. It asked respondents whether 
Calley should be set free or have his sentence reduced; whether they agreed 
with Nixon’s decision to review the case before final sentencing; and whether 
they agreed with the action of releasing Calley from the stockade and confin¬ 
ing him to quarters at Fort Benning. The poll established that an overwhelm¬ 
ing majority of the public favored the president’s intervention in the case. 
Three-quarters of the respondents approved of Nixon’s decision to review the 
case, and four out of five people agreed that Calley should be confined to quar¬ 
ters. Half the sample, though, would have been even more lenient: 51 percent 
thought Nixon should free Calley, and a further 28 percent that Nixon should 
substantially reduce his sentence. 65 

In Washington, two White House staff members added to the picture by 
visiting and telephoning fifteen members of Congress from all regions of the 
country to obtain a sense of how their constituents’ mail was running. The uni¬ 
versal response was that the public disapproved of the verdict, and most of the 
elected representatives reported that the numbers were hugely skewed in favor 
of leniency toward Calley. For example, of one hundred telephone calls and 
thirty-five to forty letters to Rep. Peter Frelinghuysen, a Republican from New 
Jersey, all were said to have been pro-Calley and referred to him as a victim 
and scapegoat. Of two hundred letters written to Rep. Bob Stafford, a Republi¬ 
can from Vermont, all but two approved of the president’s decision. Several of 
the representatives said that the president’s moves—releasing Calley from the 
stockade and announcing his decision ultimately to review the outcome of the 
trial—had quieted the public reaction. 66 

Members of the public who wrote directly to the White House also favored 
leniency toward Calley, the letters at first running one hundred to one in his 
favor. 67 For example, Bartlett L. Kennedy of Santa Monica, California, wrote 
that his youngest son, a marine, had been killed in Vietnam when his platoon 
commander had led him into a supposedly friendly village. Had his son’s com¬ 
mander acted the way Calley did, Kennedy said, his son might be alive today: 
“This is a war where the ordinary rules do not and cannot apply. I do not 
condone what Lt. Calley did—but surely it was not premeditated murder!” 68 
Pauline Small of Cahokia, Illinois, who described herself as a “sad mother” of 
a soldier serving in Vietnam, asked, “Why are they taking all our boys away 
from home and teaching them to KILL and then when they do what they are 
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ordered to do they get punished over and over again[?]” 69 Julia Breidenstein, 
of Wheatridge, Colorado, wrote that Calley did not ask to go to Vietnam. The 
crime of which he was convicted was an act of war: “War is war, and incidents 
like these have happened in all wars.” 70 

The Department of Defense set up two phone lines, one for those opposing 
the verdict and sentence and one for those approving them. At the end of the 
first day, not a single caller had approved the verdict or commended the army 
for holding the trial. 71 Within a month after the verdict the Pentagon and the 
Department of the Army had received 2,153 telegrams, 75 of which favored the 
trial and verdict, the remainder being sympathetic to Calley; of 12,000 letters 
and postcards, 350 endorsed the verdict and sentence. 72 The army felt itself to 
be under so much pressure to justify the decision to prosecute Calley that it put 
out a fact sheet saying that although the legal action was “painful and difficult” 
the army would have failed to meet its obligation to the law had it not acted. 73 
It began to devise a media strategy both to cultivate known “military friends” 
regarding the topic of civilian casualties and to gain the backing of others. 74 

The president had gauged the public’s mood well. Louis Harris and Associ¬ 
ates established that the majority of respondents did not believe Nixon had 
undermined the system of military justice by showing sympathy for Calley; 
that he went as far as he could in showing he disagreed with the decision in 
the case; and that he was right to have Calley removed from the stockade and 
confined to quarters while Calley appealed the judgment. Fifty-eight percent 
rated Nixon’s handling of the case as “excellent” or “pretty good.” 75 Nixon’s 
approval ratings jumped by 13 percent as soon as the White House announced 
that he intended to review the verdict and that Calley had been released from 
the stockade. 76 This upsurge was welcome because by April 1971, following a 
catastrophic South Vietnamese invasion of Laos, approval of Nixon’s handling 
of the war had sunk to 41 percent, and the administration was seeking by any 
means possible to bolster his policies. 77 Nixon considered this period to be the 
low point of his first term of office, and he began to doubt not just whether he 
could win reelection the following year but whether he could win his party’s 
nomination as its presidential candidate. 

In Nixon’s estimation the Vietnam War was likely to be the main issue in 
the presidential election in 1972. 78 He established a My Lai working group to 
determine how to control the political repercussions of the My Lai cases, keep¬ 
ing abreast of the continuing legal proceedings and monitoring public opinion 
polls. 79 The White House counsel, John Dean, enjoined all White House staff 
to be circumspect in their responses to any public queries about the Calley 
case. 80 A few months later Egil “Bud” Krogh, who, like Dean, achieved notori¬ 
ety as a result of Watergate, told Dean he was worried about leaks from judge 
advocate generals’ offices in the armed services. He recommended that Dean 


1 Inexcusable and Terrible 


109 


communicate with the Department of Defense through an intermediary in 
order to “hide our trail” and avoid adverse stories. 81 

Peers criticized Nixon for his lack of moral leadership and for his failure 
to inform the American public about the proper conduct of its armed forces: 
“Instead of treating the public clamor over Calley’s conviction as a short¬ 
term political problem to be ‘defused’ by promising to review the matter, the 
President could well have taken the occasion to remind the American people 
of this country’s obligations to punish those who commit war crimes, of the 
overwhelming evidence of Calley’s guilt as adduced at the trial, and of the 
fact that he had been found guilty after a long trial, not by anti-military war 
protesters but by a panel of his peers.” 82 Facing the likelihood, as he saw it, of 
a tough reelection campaign in 1972, Nixon failed in a typically Nixonian way, 
by seeking political advantage. His administration did not rest at trying to gain 
popularity by promising to intervene in the Calley case; the popular outcry in 
favor of Calley also afforded an opportunity to settle the long-standing issues 
about the prosecution of the My Lai veterans. 

On April 8, 1971, the Pentagon announced that it could find no way of 
prosecuting its former servicemen and that a number of suspects were free 
from the threat of a court-martial, even ones who had publicly admitted to 
being personally responsible for killing unarmed civilians at My Lai (4). As a 
result, it said, some fifteen veterans who had been investigated for their part 
in the massacre would not be prosecuted. The Pentagon spokesman, Jerry 
Friedheim, said that the Departments of Defense and Justice “had discussed 
the question for 18 months” but could find no constitutional means to try the 
men. Friedheim reported, “It has turned out to be, as a practical matter, an 
insoluble problem at this time.... At the moment, nobody’s trying any more.” 
However, as the New York Times reported, Friedheim said the Department 
of Defense did not rule out future attempts at prosecution. 83 The Washington 
Post reported that it was finally decided that military tribunals or commis¬ 
sions would have no legal jurisdiction over former servicemen but that “some 
lawyers in the Defense Department were divided on the issue,” a recognition 
that Jordan and the army’s judge advocate general believed the contrary. 
“Defense officials,” the Post reported, had determined that the army has no 
jurisdiction over civilians for crimes they committed while in active service. 84 
Soon after, an internal document of the Judge Advocate General’s Corps, 
referring to Friedheim’s announcement, confirmed this was the situation. 85 
Friedheim’s announcement does not tell the whole story, though, because it 
omits an important step on the way: the decision to forego the prosecutions 
of the veterans was made in large part because of the outcome of the earlier 
courts-martial. 

As we have seen, Jordan had obtained the agreement of the relevant executive 
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departments that the prosecutions of the veterans were legally possible, and 
the judge advocate general of the army had agreed. While they could not be 
confident that the constitutional problems would be satisfied, they had decided 
that trying the veterans by a general court-martial or a military commission 
was feasible. They decided not to pursue the prosecutions for a practical rea¬ 
son: the judge advocate general and the army general counsel determined that 
the prosecutions “may not be warranted in view of acquittals and dismissals of 
charges against others involved.” 86 In other words, because the courts-martial 
of the enlisted men had ended in failure, there was no point in taking on the 
constitutional problems in mounting trials of veterans that were likely to end 
in the same way. 

Years later, when interviewed by a journalist, Jordan said he did not recall 
hearing back from secretary of the army or from Nixon administration officials 
after submitting his memorandum, and, as far as he knew, it was not pursued 
further. The reason the government did not proceed with the plan to pros¬ 
ecute the veteran suspects was, as he remembered, the lack of endorsement at 
the highest echelons of government: “We would have needed the presidents 
support to proceed,” he recalled. “We didn’t have much support upstairs.” 87 
Jordans recollection appears to be incomplete in that it omits any reference to 
the discussion with the other executive departments and the judge advocate 
general—such a lapse is understandable given an interval of over thirty years. 88 
The straightforward reason, namely, that there was little point in conducting 
the prosecutions given the court-martial acquittals of the enlisted men in uni¬ 
form and the dismissal of the charges against those still awaiting trial, requires 
little explanation. Convening a military commission to prosecute the veterans 
would have produced a no-win situation: either the trials would have resulted 
in further acquittals or, if they had succeeded, they would have cast doubt on 
the effectiveness of the system of military justice that had failed in the pros¬ 
ecution of the enlisted men still in uniform. What that explanation leaves a 
bit mysterious, though, is why the government waited until after the Calley 
verdict to declare that it had given up its attempts to try the veteran suspects; 
and why it explained this decision by means of a cover story, a reference to a 
constitutional problem that it had concluded in January 1970 was not insuper¬ 
able. Why did the Defense Department not simply declare that it had decided 
not to prosecute the My Lai veteran suspects in January 1971 when, after the 
acquittal of Hutto, Lt. Gen. Connor dismissed the charges against the remain¬ 
ing enlisted men awaiting prosecution at courts-martial? 

It seems plausible that the outcry against the Calley sentence and verdict 
was a final deterrent to the prosecution of the veterans. Many of the protests 
expressed anger at the leniency shown to high-ranking officers in contrast to 
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the treatment of Calley. Prosecuting former enlisted men would have exacer¬ 
bated the appearance that the low men in the military hierarchy were being 
punished while their superiors were escaping responsibility for the massacre. 
Seen in this light, Friedheim’s statement that the Defense Department and 
the Justice Department had discussed the matter for eighteen months but 
had found it legally impossible to bring the suspects to court may be a more 
respectable sounding way of saying that, having given up on the idea of pursu¬ 
ing the prosecution of the My Lai veteran suspects, the administration had 
been awaiting the opportune moment to bury the issue. If so, the government 
used a legal excuse to cover what was essentially a political decision. But this 
does not tell the whole story. Friedheim’s announcement had political reper¬ 
cussions that reveal that at least some parts of the state had an ulterior motive 
for keeping alive the possibility that the veterans might be prosecuted. 

An antiwar organization called the Citizens’ Commission of Inquiry into 
U.S. War Crimes (CCI), greeted Friedheim’s announcement “with enthusiasm.” 
The CCI believed the announcement would “encourage thousands of Vietnam 
veterans to come forward and relate their own experiences in Vietnam without 
fear of criminal prosecution.” This development opened the door for a “full 
exposure of the extent and scope of U.S. war crimes in Southeast Asia.” 89 The 
army’s general staff was equally aware that veterans might now speak freely 
about their knowledge of war crimes and greeted this prospect with far less 
enthusiasm. It was less concerned with what thousands of veterans might say 
than with the potential testimony of a handful of former members of Bravo 
Company of the 4th Battalion of the 3rd Infantry, the company that carried out 
the attack on My Khe (4) on March 16,1968. 

The army’s investigation had established that Bravo Company’s 1st Platoon 
was under strength on March 16, 1968, consisting of only twenty-two men. 
These included the most likely suspects in any crime that had taken place at 
My Khe (4). Mario Fernandez, one of those who provided what Peers con¬ 
sidered the “best information,” testified that about half the men in 1st Platoon 
had engaged in the killing of villagers. 90 Two of the members of the platoon 
had been killed in later actions, and eight had left the army and either refused 
to talk to the Peers Inquiry or said they did not remember anything about the 
killings. 91 The general staff’s greatest worry was about the possible testimony 
of the four members of the point element of Willingham’s platoon, only one of 
whom testified to the Peers Inquiry and provided little information in doing 
so. All four enlisted men had left the armed forces. 92 In addition, some of those 
who did testify “had poor memories or were deliberately misleading.” 93 Their 
silence had weakened the case against their platoon commander, Willing¬ 
ham. Any new statements by the veterans might bring pressure on the army 
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to reopen the case, and the My Khe (4) case potentially could bring new and 
unwelcome attention to the events of March 16,1968. 

Amidst the discussion of the army’s response to Hersh’s articles, a general 
staff memorandum to Westmoreland, now the army chief of staff, and his 
deputy, Vice Chief of Staff Bruce Palmer, complained that, encouraged by 
Friedheim’s “ill-timed” announcement, “B/4/3 [Bravo Company] witnesses— 
previously silent—may reveal to Hersh testimony re the killings at My Khe 
(4).” 94 The complaint was not about the decision to abandon the prosecution 
of the veterans but about the timing of its announcement, meaning that the 
general staff would have preferred the announcement to be delayed. Why? 

This memorandum establishes an ulterior motive in the army’s decision 
not to announce earlier that the plans to prosecute the veteran suspects had 
been dropped. There was no better way to encourage the silence of the My 
Khe (4) veterans than to leave them in fear of being prosecuted or to raise 
the chance that their testimony might reopen the case against Willingham, 
who was no longer in active service. The atrocity at My Khe (4), the second 
massacre on March 16, 1968, was the event that would potentially point the 
finger of responsibility upward because it would establish that the massacre at 
My Lai (4) was not an isolated event and that elements of two companies that 
belonged to Task Force Barker had swept into villages believed to be inhabited 
by Viet Cong sympathizers and had deliberately attacked their unarmed and 
unresisting inhabitants. These circumstances would make it impossible to pin 
the responsibility for the massacre solely on a single lieutenant and the platoon 
he commanded. Members of the general staff and Westmoreland had a twofold 
reason for being anxious: not just about the reputation of the army as a whole 
but about Westmoreland’s own reputation and legal position. As Telford Taylor 
had argued, the finger would eventually have pointed not only to brigade and 
divisional commanders but also to the MACV commander, Westmoreland. 
Leaving a deliberate, strategic ambiguity about whether the government had 
discovered a constitutional means of prosecuting military veterans served the 
interests of anyone who might wish to prevent further disclosures about the 
massacre at My Khe (4). 

Westmoreland took a personal interest in the review of the actions of Bravo 
Company once he learned of Hersh’s publication plans. He wanted to be sure 
the army had demonstrably done everything it could to investigate the kill¬ 
ings at My Khe (4). He recommended publishing the whole of volume 1 of the 
Peers Report as soon as possible, although he acknowledged the difficulties 
of doing so with prosecutions still pending. He also advised issuing a press 
release to “diminish or destroy the credibility of Hersh’s claims.” Given that all 
or most of the potential witnesses were out of the army, Westmoreland’s advis¬ 
ers fretted that Hersh might have “uncovered one or more of them who has 
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since remembered’ events of the B/4/3 operation.” Westmoreland observed 
that chapter 7 of the Peers Report, which dealt with Bravo Company’s actions 
at My Khe (4), tells of the shooting and rape of noncombatants. “The ques¬ 
tion is to explain how this report jibes with subsequent actions taken by the 
Army,” he said. 95 Well might he have been agitated, given that the sole result 
of the investigation of Bravo Company to date was the preferral and then the 
dismissal of charges against one platoon commander and a concerted effort 
to prevent information about the extent of the alleged crimes from entering 
the public domain. 

Following a television appearance by Hersh in which he described the 
planned article, Westmoreland’s deputy, Palmer, approved sending the secre¬ 
tary of the army a report by the judge advocate general about the My Khe (4) 
killings, with an annotation from the general staff. 96 Westmoreland, however, 
edited the annotation to delete the following statement: “The 8 Apr 71 OSD 
[Office of the Secretary of Defense] announcement—that discharged soldiers 
implicated in the Son My Incident would not be prosecuted by DoD or DoJ 
[the Department of Defense or the Department of Justice]—tends to encour¬ 
age the disclosure of testimony from previously uncooperative witnesses 
through the media.” The document went on to explain the possible reper¬ 
cussions of Hersh’s further reporting on the matter, but this passage too was 
deleted. 97 Westmoreland’s general staff appeared to be playing a complicated 
game, urging caution and orchestrating a departmental response to the pos¬ 
sible revelations it anticipated Hersh’s articles would make, while determining 
not to confide in the secretary of the army a frank account of the reason for its 
uneasiness. Sidle said he had known Hersh for many years and found him to 
be “totally unpredictable ..., an indefatigable worker and digger for informa¬ 
tion.” He had little doubt Hersh had dug up some new information. Sidle went 
on, “I am already working with the General Counsel and ASD (PA) [Assistant 
Secretary of Defense for Public Affairs] on being prepared for allegations of a 
massacre by Willingham’s platoon.” 98 The army general staff prepared a “talk¬ 
ing paper” on Hersh’s allegations and carefully drafted and redrafted a position 
statement downplaying the connection between the killings at My Lai (4) and 
My Khe (4)." 

Between the Calley verdict in April 1971 and the end of the year the 
remaining prosecutions of officers arising from the My Lai massacre (Kotouc, 
Henderson, and Medina) resulted in acquittals. After the last of these trials 
had ended (albeit Calley’s appeals would run until they reached the Supreme 
Court in 1976), Taylor wrote an article in the New York Times drawing atten¬ 
tion to the obligations of the United States as a signatory of the Geneva Con¬ 
ventions. By then, Hersh had written articles in the New Yorker disclosing 
the parts of the Peers report that had been kept confidential while the trials 
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were going on. Now that it was clear that Calley’s was not the only platoon 
that had perpetrated the massacre and that members of two companies had 
been involved in the mass killings at Son My, Taylor said it was absurd for 
Calley alone to be held criminally responsible. He also drew attention to the 
continuing problem of the jurisdictional gap. The government, he said, had 
failed to enact a legislative response to the Supreme Court decision of 1955 
that immunized former servicemen from prosecution for crimes they were 
alleged to have committed while in service. That decision, he wrote, should 
have stimulated legislative action to confer jurisdiction on either federal 
courts or other suitable tribunals. The government’s failure to take that action 
was a “plain breach of our obligation, under the Geneva Conventions,” to 
enact legislation to effectuate penal sanctions for war crimes. “The conse¬ 
quence of this failure,” Taylor wrote, “was that those involved in Mylai who 
had left the service before the disclosures were immune.” 100 He might have 
added that those who remained in the army at the time of the disclosures but 
who were allowed to leave before the government preferred charges against 
them also became immune. 

Taylor proposed a number of actions as a result of the lessons of My Lai, 
among which was “enactment of legislation authorizing appropriate tribunals 
to try ex-servicemen accused of crimes committed while in service outside the 
United States.” The article was discussed in the White House (a copy is in Dean’s 
papers at the Nixon Library), but the administration took no steps to imple¬ 
ment Taylor’s recommendation. 101 Army officers at a high level of command 
redoubled their effort to mount an effective defense against Taylor’s charges. 102 
The acting judge advocate general of the army counseled against stirring up 
more public debate and suggested that any letter responding to Taylor must be 
well written, meeting the high standard established by the Office of the Deputy 
Chief of Staff for Operations, while also being coordinated with the efforts of 
the Office of the Deputy Chief of Staff for Personnel, which was managing the 
army’s response to the massacre. 103 

Dean wrote a memorandum about legal issues surrounding the Calley 
court-martial and recognized the jurisdictional gap arising from Toth v. Quar¬ 
les, which meant that the My Lai veterans could not be tried. He said the hiatus 
in the UCMJ had existed since 1955 and “should be corrected.” He also men¬ 
tioned Ervin’s long-standing effort to plug the gap and, intriguingly, said that 
in 1970 the Defense, State and Justice Departments had agreed on a legislative 
alternative to Ervin’s proposal, “but no action has been taken since.” 104 Perhaps 
Dean knew more than appears in the record. It is plausible he was referring to 
the Defense Department-approved replacements for H.R. 4225, but there is 
no evidence they had gained the sanction of the other executive departments. 
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Dean seems therefore to have mistakenly exaggerated the degree of depart¬ 
mental support for the proposed legislation. Such a level of inattention to detail 
appears to be at odds with the compulsive wonkiness of the White House staff, 
that is, until one recalls that the awareness of minutiae by Nixons men was 
selective and often driven by a narrow political agenda. One may recall as well 
that Dean reported his staff to be “hopelessly overworked” by early 1971, the 
period in which it began to research the legal issues related to My Lai. 105 Thus, 
it is entirely possible that while looking into the constitutional and procedural 
issues having to do with presidential intervention in a court-martial, Dean’s 
staff had only a sketchy understanding of the circumstances that had allowed 
some twenty suspects in the My Lai massacre to go unprosecuted for want of 
a jurisdiction in which to try them. Such a lapse by the White House counsel 
is a telling sign of just how disengaged the Nixon administration was from the 
investigation of the legal and constitutional measures being contemplated in 
order to prosecute the My Lai veterans. 

Most striking about the Dean memorandum is its detachment from the 
substantive issues, which is revealed by its phrasing. He says, “Reportedly, 
many servicemen involved in the My Lai incident cannot be proceeded against 
because of lack of jurisdiction.” The key word here is reportedly: it implies this 
is an issue someone has told Dean about and signifies that there may even be 
some doubt about the matter. It is not the sort of definite statement one would 
expect from someone who had been involved in researching the issue or trying 
to do something about it. The description of the legal conundrum, with its ref¬ 
erence to Ervin’s legislation, treats it as part of a discussion going on elsewhere, 
even though the executive branch had been wrestling with it for the past eigh¬ 
teen months. The memorandum appeared just five weeks after the Pentagon 
announced it was abandoning its effort to prosecute the servicemen, and the 
broad brushstrokes in which it paints the matter contrast with the exquisite 
detail with which various members of the Army and Defense Departments 
were engaging in intrigue. In that Dean was the White House’s legal point man 
on the My Lai cases, one may infer that the White House was uninvolved in the 
debate in which the executive departments were engaged. 

Such indifference might seem astonishing but for the record of the Nixon 
administration’s overall response to the My Lai massacre and its aftermath. 
As Peers observed, the White House regarded it as a political problem to be 
“defused” rather than as an occasion for moral leadership, public education, 
and the rigorous defense of justice. The Nixon administration seems to have 
determined—with some justification—that the public had no appetite for fur¬ 
ther prosecutions of low-ranking troops, as the “scapegoat” argument would 
be even stronger in the case of enlisted men than it was in Calley’s case. The 


116 


Chapter Six 


administration’s decision resolved the long-standing constitutional matter by 
ensuring that the suspects, including confessed killers, would get away with 
their crimes. 

Consistent with the public preference for leniency, Calley’s life sentence was 
reduced by the reviewing authority to twenty years. Calley’s appeals were heard 
by the Army Court of Military Review in February 1973 and the U.S. Court of 
Military Appeals in December 1973. Both affirmed the verdict. The secretary 
of the army affirmed the conviction but reduced Calley’s sentence to ten years, 
which made him eligible for parole in the summer of 1974. In May 1974 Nixon 
considered the final review he had promised to conduct. He could have par¬ 
doned Calley or further reduced his sentence, but such a decision would have 
been controversial and pointless as Calley would soon be eligible for parole. 
Nixon decided not to intervene. 106 In November 1974, after a confinement of 
three and a half years, Calley was paroled. 107 A few days later the undisclosed 
parts of the Peers Report were at last published. 

Some considered the publication overdue. In 1972, once the My Lai courts- 
martial had ended with one conviction, five acquittals in further cases, and 
the dismissal of the remaining charges, Rep. Samuel Stratton, a member of 
the four-person House Armed Services investigating subcommittee panel, 
had demanded, to no avail, the publication of all sections of the Peers Inquiry 
report not bearing on Calley’s appeals. 108 Not even a lawsuit by Rep. Les Aspin 
could pry the full report from the army’s grip, and it was not until November 
1974 that the unreleased sections began to be published. 109 Comparing the ver¬ 
sion released to the public and to Congress in March and April 1970 against 
the version withheld from them, it is difficult to escape the conclusion that the 
team of officers who determined which parts of the report to release perpe¬ 
trated a new cover-up, or at least prolonged the cover-up that the members of 
Bravo Company had begun. 110 

There was no public outcry over the announced abandonment of the effort 
to find a constitutional means to prosecute the My Lai veteran suspects, dem¬ 
onstrating that, whatever his failings as a moral leader, Nixon led an admin¬ 
istration that had an astute sense of political timing and an accurate measure 
of the public’s mood. It appears, though, that for once the White House, dis¬ 
engaged from the details of the jurisdictional gap, was outdone in its manipu¬ 
lativeness. After Jordan had led a serious effort to find a means of prosecuting 
the My Lai veterans by means of a military commission, the existence of the 
jurisdictional gap intertwined with a strategic calculus by military authorities 
prompted by the discovery of a second massacre on March 16,1968. The juris¬ 
dictional gap initially served the interests of the army, who wished to be seen 
to have pursued the case exhaustively but who also wanted to manage the bad 
news and contain the story by minimizing the number of prosecutions. Once 


1 Inexcusable and Terrible 


117 


it had been determined that a military commission would not be convened to 
prosecute the veterans, high-ranking officers in the army general staff wished 
nevertheless to prolong the uncertainty over whether or not veterans could 
be prosecuted. It is difficult to draw any inference from this examination of 
the documentary record than the one proposed above: that strategic ambiguity 
served the interests of protagonists who wanted the Bravo Company veterans 
to remain silent. 

Ervin received only one letter from a disgruntled constituent: G. C. Slack 
of High Point, North Carolina, sent him a copy of a letter he wrote to Calley’s 
civilian attorney, George Latimer, complaining that the courts did not have 
jurisdiction over veterans and expressing disgust at what he justifiably called 
“immunity upon discharge.” He condemned the inaction of the Senate Consti¬ 
tutional Rights Subcommittee and launched a diatribe against Ervin, which he 
continued on the back of the envelope he mailed to Ervin. The scrawled letter, 
cantankerous and peppered with folksy sayings, seems to contain the ravings 
of a crank; yet it is the only constituent letter I have seen in the course of my 
research in several archives that seems both knowledgeable about the respon¬ 
sibilities of the relevant congressional committee and dismayed over the lack 
of action to close the jurisdictional gap. 111 

The matter received scant media attention. In one telling instance, in a 
round-table discussion on the Calley case broadcast in May 1971, Rep. Robert 
F. Drinan brought up the jurisdictional gap, the effect of which had been con¬ 
firmed by the Pentagon the month before: “The unfortunate point is that once 
a person is out of the military... he is not really accountable to any court. The 
federal courts have no jurisdiction over the matter.” Drinan, a Massachusetts 
Democrat, was a lawyer and the first Catholic priest elected to Congress, and 
he believed the war in Vietnam was “genocidal.” 112 

If the interviewer understood the force of Drinan’s statement about the 
lack of jurisdiction, he gave no indication of it. He responded by turning to 
another guest, a Vietnam veteran, and asking him for his view. The veteran 
entirely missed or ignored the point of Drinan’s statement, expressed his hurt 
that all Vietnam veterans were lumped together, and said that most veterans 
had not committed crimes in Vietnam. The issue of whether veterans who 
had committed crimes could be prosecuted in any court was overlooked. The 
discussion moved on. When someone working for the Army Judge Advocate 
General’s Corps wrote a summary of the broadcast, the issue of jurisdiction 
did not figure among the topics it mentioned. 113 

Ervin, as we have seen, had been a staunch supporter of legislative propos¬ 
als to close the gap, submitting them again and again for consideration by the 
Constitutional Rights Subcommittee, but his call to conscience was decidedly 
the minority view. The majority of the legislature was content to leave the 
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jurisdictional lacuna that allowed 90 percent of the perpetrators of the My 
Lai massacre immunity from prosecution. Robinson Everett writes that the 
issue was later “routinely raised in oversight hearings of the House and Senate 
Armed Services Committees.” 114 What Everett neglects to say is that after one 
last throw of the dice, Ervins heart seems to have gone out of the effort to close 
the jurisdictional gap affecting veteran offenders. Was Ervin discouraged by 
the failure of the legislative effort, having expressed the hope in 1970 that the 
massacre might prompt some legislative action? Certainly his attitude to the 
rights of defendants was unchanged. 

Consistent with his frequently stated concern for the rights of those accused 
of military crimes, it turned out that Ervin’s natural sympathy lay with Calley. 
He wrote to one constituent that a soldier does not have to obey a manifestly 
illegal order but that he himself was reluctant to see that principle invoked 
“because I do not believe it is practical for a soldier to pass on [i.e., to vet] 
the legality of the orders he receives before he carries [them] into execution.” 
This statement implies that Calley would have needed to consult a lawyer or 
a legal treatise to determine that massacring civilians was a violation of the 
law. 115 Ervin wrote to another constituent who opposed Calley s conviction, 
“Like you, I had entertained the hope that the military jury would acquit Lt. 
Calley.” Ervin supposed that Calley had been under a degree of tension that 
precluded his having killed with premeditation or had been acting “in obedi¬ 
ence to orders of a superior which he determined to be valid.” 116 

The majority of constituents who wrote to Ervin about the verdict also sym¬ 
pathized with Calley, and Ervin’s staff seems to have overlooked the possibility 
that any of the correspondents actually favored it. This led to an embarrassing 
result when Ervin signed his standard reply to three supporters of the verdict, 
telling them, “Like you, I had entertained the hope that the military jury would 
acquit Lt. Calley,” a view in which they did not concur. They wrote back to 
Ervin suggesting he tell his staff to read his letters before sending a rote reply. 
One of them told Ervin that the senator’s reply nauseated him and that he drew 
comfort only from the fact that there were “six honest men in the army,” the 
court-martial panel members who convicted Calley. 117 

Ervin’s views about the Calley trial show that, in proposing legislation to 
close the jurisdictional gap, he was above all focused on guaranteeing the 
constitutional rights of defendants accused of crimes committed while in uni¬ 
form, not on assisting in their prosecution. The arguments he made on these 
lines were not sugarcoating to make the prosecution of veterans more attrac¬ 
tive to his fellow legislators: he meant what he said, and he believed American 
legal forums to be superior to foreign and international ones. Indeed, since 
the 1950s these concerns had led him to oppose the Genocide Convention 
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and “treaty law,” just as Bricker had done. Although southerners like Ervin 
opposed the Genocide Convention in the 1950s as an infringement on state’s 
rights involving racial questions, Ervin continued to oppose the measure 
because it might subject U.S. citizens to trials before foreign and international 
tribunals. In a speech of 1985 that confirmed his abiding sympathy for the legal 
predicaments of U.S. troops, Ervin again opposed the Genocide Convention, 
asking, “How can any intelligent Senator who loves our country vote to ratify 
a Convention which sanctions the trial and punishment in the court of a for¬ 
eign foe or an [international] penal tribunal of an American soldier whose 
only offense is that he killed or wounded an enemy of the United States while 
fighting for his country in a land beyond the seas?” 118 Ervin’s zeal to pass laws 
plugging the jurisdictional gap did not arise from his determination to ensure 
the prosecution of those who had once worn the nation’s military uniforms; it 
arose from his adamant desire to ensure that when U.S. troops and veterans 
were prosecuted they would enjoy all the legal rights that the Constitution and 
American trial procedures promised to U.S. citizens. 

Ervin wished Calley had been acquitted. One could reasonably suppose 
that he felt the same sympathy for the discharged troops who might have been 
prosecuted had his legislative proposal to close the jurisdictional gap been 
passed. After all, they were of even lower rank than Calley, and Ervin’s reflec¬ 
tions on the effects of strain or of a superior’s orders might have applied at least 
as much to them as to the platoon leader. But no such view diminished Ervin’s 
efforts to close the jurisdictional gap affecting veteran suspects. 

On May 3,1971, less than a month after expressing his disappointment that 
the court-martial jury had convicted Calley, Ervin once again proposed a pair 
of bills, S. 1744 and S. 1745, which would have vested jurisdiction in federal 
courts to try veterans and civilians accompanying the armed forces. 119 And 
while the jurisdiction of the courts under S. 1745 would be prospective only, 
jurisdiction under S. 1744, the law covering veteran offenders, would have 
been retrospective. 

Ervin explained his renewed proposal of the bills by saying that the recent 
conviction of Calley as well as allegations of other crimes committed by for¬ 
mer servicemen (principally a fraud involving NCO clubs and post exchanges 
around the world) had brought attention to a “serious defect in criminal juris¬ 
diction” which had existed since 1955. 120 After “extensive consultation” between 
the Departments of Defense and Justice, “no solution could be found to the 
problem,” and therefore others implicated in the My Lai massacre could not be 
prosecuted. Ervin spells out the legislative consequences of inaction and the 
embarrassing judicial result: “The situation in which we find ourselves today, 
and the embarrassment of the Army and the Justice Department in not being 
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able to bring to trial the individuals involved in Mylai or the PX scandals, is a 
direct result of procrastination and indecision by the Justice Department and 
the Defense Department for over a decade.” 121 

Despite the discouraging circumstances, Ervin, far from giving up, redou¬ 
bled his efforts to justify passage of the legislation, grappling even more firmly 
with the difficult issue of its retrospective application. As Ervin set out the 
matter, Article I, § 9 of the Constitution prohibited ex post facto laws, and the 
Supreme Court had made judgments that set out which laws came within that 
prohibition. A law was defined as ex post facto if it made an action a crime 
that was not a crime before the law was enacted, if it aggravated the crime 
by making it more serious than it had been, if it made the punishment of the 
crime more severe, or if it altered the legal rules of evidence. 122 The Supreme 
Court had decided, however, that a change of place of trial for an offense after 
its commission was not an ex post facto law. As Ervin read the relevant case, 
it involved not just a change in jurisdiction but the creation of a new jurisdic¬ 
tion where none had previously existed. 123 Ervin therefore regarded the case 
as “almost identical to the situation presented by this proposal.” 124 Ervin’s pre¬ 
sentation of the matter constituted a forceful justification for the retrospective 
application of the law he proposed, and it is difficult to see why that matter had 
become so urgent as to demand the legal research his staff performed except 
for the purposes of prosecuting the My Lai veteran suspects. 

Both S. 1744 and S. 1745 were referred to the Constitutional Rights Subcom¬ 
mittee on May 13,1971. Reports were requested from the attorney general and 
secretary of state, but the new legislative proposals were met with the same 
indifference as the previous versions of the bills were, in that no reports were 
received. There was no further legislative action, and the bills died on the 
adjournment of the 92nd Congress. 125 

This was the moment when the heart finally went out of Ervins decade and 
more of campaigning to close the jurisdictional gap. He had convened hearings; 
he had admonished his colleagues; he had nagged the executive departments; 
he had trained his staff on the constitutional problems. For year after year, not 
just the Constitutional Rights Subcommittee but a subcommittee of the Armed 
Services Committee had taken note of the jurisdictional gap. 126 Every time, his 
efforts came to naught, and without some change in the political environment 
or the motives of the key actors there was no reason to expect a different result. 
Soon Ervin was to take the stage under the full glare of national publicity when 
he became one of the central players in the national agony of Watergate. Fol¬ 
lowing the failure of S. 1744 and S. 1745, for over two decades the numerous 
efforts to fill the jurisdictional void failed again and again. 

The jurisdictional gap actually widened around the time Ervin gave up 
his legislative effort when a military court ruled that the UCMJ’s applicabil- 
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ity to civilians accompanying the armed forces “in time of war” was limited 
to declared wars. Up until 1970 it seemed clear that the Vietnam War was a 
war for the purposes of military law. The judge advocate general of the army 
had come to an opinion on this matter in order to decide (in line with the 
Supreme Court decisions restricting courts-martial of civilians to “time of 
war”) whether civilians accompanying the armed forces could be prosecuted 
by courts-martial. In memoranda of November 1966 and February 1967, he 
determined that the stipulation “in time of war” did apply to the conflict in 
Vietnam, despite the absence of a declaration of war. 127 In a memorandum on 
the same subject, the chief of the Department of the Army’s Military Justice 
Division said that a formal declaration of war is not necessary to initiate a time 
of war. The conflict in Vietnam, he argued, met all the tests set out in the rel¬ 
evant precedents; the president, the secretary of state, and other high officials 
had repeatedly declared the conflict in Vietnam to be a war. Thus, insofar as 
the issue of court-martial jurisdiction over civilian employees and contractors 
was concerned, the conflict in Vietnam had reached the state of time of war 
within the meaning of the UCMJ. 128 Consistent with this finding, in 1968 the 
Court of Military Appeals in United States v. Anderson held that the United 
States was in time of war in Vietnam in November 1964 for the purpose of 
tolling the statute of limitations in relation to the offense of desertion. 129 Citing 
Anderson, Jordan, in his memorandum, assumed that the United States was at 
war in Vietnam for the purposes of military law. 130 

In 1970 the Court of Military Appeals, by a narrow majority and with a strong 
dissent by Chief Judge Robert Quinn, overturned Anderson. In United States v. 
Averette it determined that the designation “in time of war” did not apply to the 
Vietnam War because Congress had not formally declared war. 131 This case had 
enormous repercussions for the jurisdictional questions I have been discuss¬ 
ing. In its 1960 decisions the Supreme Court held that courts-martial could 
try civilian dependants, employees, and contractors accompanying the armed 
forces in time of war. The Averette ruling narrowed the scope of that holding by 
specifying that it applied only to wars declared by Congress—something that 
had occurred only five times in the nations history and not since 1942. 132 There 
was no avenue to appeal Averette because at the time there was no right to 
seek a writ of certiorari from the Supreme Court over a decision of the Court 
of Military Appeals. 133 Federal courts could review courts-martial proceedings 
and judgments only under habeas corpus proceedings, with a limited right to 
examine the trials for jurisdictional issues and illegal punishments. 134 Later 
military court decisions followed the Averette precedent. 135 Recognizing that 
further attempts to court-martial civilians would fail because of the Averette 
decision, the armed services determined that they could not exercise criminal 
jurisdiction over civilians and stopped mounting further cases. 136 
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Despite the apparent incongruence of the decisions in Anderson and Aver- 
ette, the court distinguished the two holdings by saying that the desertion case 
involved a member of the armed forces, whereas the larceny case involved a 
civilian, and that the earlier case involved a procedural matter whereas the 
later case involved a jurisdictional one. 137 Averette deepened the jurisdictional 
gap opened up by the Covert line of cases. 138 The judgment foreclosed the exer¬ 
cise of court-martial jurisdiction over civilians in the subsequent decades, and 
it continued to define the limits of the UCMJ’s applicability in the new century, 
when legislators began to contemplate ways of bringing civilian contractors 
and government employees supporting the “war on terror” within the reach of 
U.S. law. 139 
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“Why Cant We 
Just Shoot Them All?” 

MEJA and the First Prosecutions 
in Federal District Courts 


The government finally closed the jurisdictional gaps arising from Toth, Covert, 
and their progeny with the passage of the Military Extraterritorial Jurisdiction 
Act (MEJA) of 2000 and of an amendment to the National Defense Authoriza¬ 
tion Act of 2006. These two legislative measures take different routes to plug 
the gaps I have considered. MEJA fulfilled the half-century-old proposal by 
Army Judge Advocate General Thomas H. Green by providing for federal dis¬ 
trict court jurisdiction over acts committed by civilians that would have been 
violations of the UCMJ had the perpetrators been subject to that law and by 
allowing military veterans to be tried in civilian courts for acts they committed 
overseas while in the armed forces. The 2006 law takes a different approach by 
expanding the reach of the UCMJ. Confronting the reality that a substantial 
proportion of the U.S. military mission in Iraq and Afghanistan was being 
performed by private contractors, the amendment to the National Defense 
Authorization Act for Fiscal Year 2007 changed the language of Article 
2(a)(10) of the UCMJ, which had provided for court-martial jurisdiction over 
civilians accompanying the armed forces “in time of war.” This phrase was 
changed to “in time of declared war or contingency operations.” 1 By expanding 
the reach of the UCMJ to “contingency operations,” i.e., military operations 
other than declared wars, Congress nullified Averette. MEJA and the amended 
UCMJ establish concurrent jurisdiction over civilian contractors serving with 
the armed forces, and, as such, they require civilian and military authorities 
to decide the best venue—a military or civilian court—in which to try civilian 
contractors and others serving alongside the armed forces in operations like 
those in Iraq and Afghanistan. 2 
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There have been very few prosecutions under MEJA, and skeptics believe 
this can be explained in large part because of the burden on the budgets and 
energies of the U.S. district attorneys who would have to conduct the pros¬ 
ecutions and because of the numerous obstacles posed by having to conduct 
investigations in war zones thousands of miles from the United States. 3 
Experience seems to bear out the concerns expressed decades earlier in the 
debates about the bills Ervin proposed, namely, the administrative strains 
those measures would have imposed on the government. Courts-martial in 
the vicinity of alleged crimes will not be hampered in the same way, but a 
judgment of the constitutionality of extending court-martial jurisdiction 
over civilians serving alongside the armed forces in “contingency operations” 
may rest on whether there is a sufficiently compelling interest to override the 
Covert line of precedents. Although the extension of court-martial jurisdic¬ 
tion over civilian contractors offers an alternative means of prosecuting those 
who are suspected of committing crimes in overseas operations, the existence 
of MEJA will make it more difficult to demonstrate the necessity for court- 
martial jurisdiction over civilian contractors who come within the reach of 
MEJA because that law makes available another path to prosecution, that of 
civilian courts. 4 

After Ervins last initiative, a number of bills were proposed to close the 
jurisdictional gaps affecting military veterans and civilians accompanying the 
armed forces. 5 For example, Bennett offered H.R. 763, to be designated the 
“Foreign Crimes Act of 1977,” whose language met the previous Department 
of Defense (DoD) objections and recommendations and addressed both juris¬ 
dictional gaps—the ones arising from Toth and Covert —in a single bill. 6 Ben¬ 
nett’s new bill, however, fared no better than his and Ervin’s earlier proposals. 

Bennett and his colleagues were baffled about why the bill did not pass. 
Bennett remarked, “In all of the years I introduced it, I have never had anyone 
tell me it shouldn’t be passed. Obviously someone who commits murder and 
gets by with it, that is something we should not allow.” The Yale University law 
professor Eugene Fidell, a leading expert in military law, similarly expresses 
surprise (leavened with irony) that an issue that had excited a good deal of 
scholarly commentary escaped a legislative fix for decades: “It would seem— 
shockingly —that our legislators do not read the law reviews, since nothing 
happened in Congress.” Some legislators were just as nonplussed as Fidell. Rep. 
Joshua Eilberg, a Democrat who represented a district in Philadelphia, said, 
“ft is remarkable that Congress hasn’t moved to close this gap yet.” Bennett’s 
response, “Everybody is so busy,” may explain Congress’s being preoccupied 
for a few weeks or months; it hardly suffices as an excuse for the two decades of 
legislative failure up to then. 7 

Benjamin Forman, assistant general counsel of the DoD, testifying in 
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favor of Bennett’s proposal in 1977, underlined the seriousness of that record 
of inaction when he pointed out, “The My Lai incident is a quite recent and 
dramatic instance where this bill would have been quite helpful.” 8 Although 
the language of the bill had now coalesced into a consistent set of proposals, 
and although it was said that it had “consistently received the support of the 
Departments of State and Defense,” the Pentagon continued to dither about 
specific aspects, first asking for particular amendments and then canceling the 
request. 9 A number of tricky questions of detail arose over the provision of 
court-appointed counsel for defendants, but nothing that ought to have sunk 
the bill had there been the will to overcome them. 10 Once again, the bill failed 
to pass. 

In 1979 the General Accounting Office (GAO) produced a report detail¬ 
ing the dangers of the restricted jurisdiction over civilians accompanying the 
armed forces outside the United States. The GAO reported that the United 
States had sent 343,000 civilian personnel and dependants accompanying 
the armed force overseas from 1960 to 1979 but had no power to prosecute 
them for any crimes they committed. 11 The judicial background to this report 
remained as it had been for about a decade: first, the Covert decision of 1957 
and the Supreme Court cases decided in 1960 that had determined that court- 
martial jurisdiction existed only for civilians accompanying the army in the 
field in time of war; then the Averette decision of 1970, which had specified that 
“in time of war” meant only wars declared by Congress. Following Averette 
it had no longer been possible to prosecute civilians accompanying the U.S. 
forces in Vietnam because Congress had not formally declared war in that con¬ 
flict. At the height of American involvement in Vietnam some 10,000 civilians 
were accompanying the armed forces, a ratio of civilian to military personnel 
of about 1 to 50. If any of them were alleged to have committed an offense 
after Averette, generally the worst the suspect would suffer was debarment, 
that is, removal of military privileges, leading to the loss of employment. 12 
Although, as we shall see, the civilian component was considerably smaller 
than the number of civilian employees and contractors the United States has 
sent into military operations in recent years, it was still a substantial number, 
and the GAO proposed that Congress should enact legislation providing for 
the prosecution by American authorities of all overseas civilian employees and 
dependants of the armed forces. 13 

In 1983, after a yearlong study, the Wartime Legislation Team established by 
the judge advocate general of the army produced a report that made similar 
recommendations for an extension of court-martial jurisdiction over civilians 
and former service personnel. 14 It also advised that Congress extend the juris¬ 
diction of the UCMJ to cover civilians in both declared and undeclared wars. 15 
No such legislation was enacted in the 1980s. The issue of what to do about 
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civilian personnel sent overseas with the troops faded into the background in 
part because the deployments of U.S. forces in combat operations during the 
1980s were few and relatively brief, albeit the jurisdictional issues surrounding 
civilians deployed alongside military personnel remained unchanged. 16 

Another major reform of the UCMJ, the Military Justice Act of 1983, was 
enacted, but the issue of the jurisdictional gap had been forgotten or appeared 
so hopeless that the bill contained no relevant provisions: the Senate and 
House reports do not mention the Toth case or the issue of jurisdiction over 
veteran suspects. 17 The act did have one potential consequence in regard to the 
judicial position, though: as we recall, the Supreme Court could not review the 
Averette decision because at the time it lacked certiorari over the judgment of 
the U.S. Court of Military Appeals, the highest court to which a court-martial 
judgment could be appealed. That situation was corrected by the Military Jus¬ 
tice Act. 18 

By 1983 the composition of the Supreme Court had undergone substantial 
change, and the Warren Court justices who had been most skeptical about 
the quality of military justice were no longer on the bench. Moreover, proce¬ 
dural changes had brought military courts increasingly into line with civilian 
courts. 19 After passage of the Military Justice Act, military courts remained 
likely to abide by the Averette precedent, but the military authorities might 
have set up a test case in which the Supreme Court could review the “time 
of war” definition in Averette. Such a move would, however, have involved a 
substantial effort in mounting the case. As John O’Connor remarks, “Given the 
military’s focus on defending the country instead of engineering test cases, no 
such effort to revisit Averette occurred.” 20 The jurisdictional gaps survived the 
1980s largely intact. 

In 1986 a provision of the National Defense Authorization Act adjusted the 
UCMJ’s jurisdiction over members of the Reserve components by, for example, 
allowing a member of the Reserves who was not on active duty to be returned 
to active duty for the purposes of an investigation or court-martial. 21 While 
not immediately consequential with respect to the constitutional precedents of 
Toth, Covert, and their successors, this legislation is notable because it appears 
to be the first occasion when a National Defense Authorization Act was used 
to make an amendment relevant to the UCMJ’s jurisdictional provisions, as I 
have discussed them. Legislators used National Defense Authorization Acts in 
the first decade of the new millennium to make further adjustments in vexing 
jurisdictional arrangements. 

At the end of the 1980s determined members of Congress continued to 
propose measures to close the jurisdictional gaps opened up by the Toth and 
Covert line of cases. Senator Inouye, one of those who had been shocked by 
Haeberle’s photographs when they were shown to him and his colleagues in 
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1969, proposed S. 147 in 1989. He patiently explained to the Senate that the 
Supreme Court held that civilians may not be court-martialed for offenses 
against the UCMJ they may have committed abroad while they were mem¬ 
bers of the armed forces or while they were serving with, employed by, or 
accompanying the armed forces. 22 Inouye proposed similar legislation again in 
1993, and the following year Rep. William M. Thomas of California proposed 
a bill in the House that would have closed the gap opened up by Covert. 23 Like 
their predecessors, these bills died. In 1995 legislators introduced three bills to 
extend federal court jurisdiction over service members and civilians serving 
with or accompanying the military outside the United States and, like their 
precursors, all three died. 24 

The War Crimes Act of 1996 finally met the obligation to define penalties 
in U.S. law for violations of the Geneva Conventions. It subjects any suspects, 
whether U.S. nationals or members of the U.S. armed services, to the juris¬ 
diction of U.S. courts for such breaches, whether the alleged crimes occurred 
inside or outside the United States. 25 As the legislative report on the bill said, 
while it constituted the overdue implementing legislation required by the 
Geneva Conventions, it filled another gap in military law: it would allow for 
the prosecution of members of the armed forces even after their discharge. 26 
The War Crimes Act has had little practical effect, although it formally pro¬ 
vides for penalties in cases of grave breaches of the Geneva Conventions. At 
the time of writing, it appears that no prosecutions have taken place under 
the statute; 27 prosecutions of U.S. troops and veterans are unlikely to occur 
because the United States has a policy of not prosecuting its nationals for war 
crimes. 28 As we shall see in the conclusion, though, the rationale for passage 
of the statute is revealing of the purposes of the United States in filling the 
jurisdictional gaps. 

Legislators recognized that the War Crimes Act left jurisdictional gaps to 
be filled. As originally passed, it did not cover major crimes other than grave 
breaches of the Geneva Conventions. A year after its passage Congress passed 
the Expanded War Crimes Act, which replaced the term grave breach with war 
crime. 29 The amended language did not, however, allow for the prosecution of 
crimes such as rape, sexual assault, and crimes of violence other than those 
identified as war crimes; arson; robbery; larceny; drug distribution; embezzle¬ 
ment; and fraud. 30 Moreover, the statute arguably does not apply in noncon¬ 
flict contexts. 31 Although many crimes committed by civilians accompanying 
the armed forces abroad could be prosecuted by the host countries where they 
were stationed, and service personnel were also punishable under the laws of 
those countries (subject to the terms of SOFAs), the local authorities often 
declined to prosecute them and in some cases lacked jurisdiction to do so. 32 In 
2006 the Military Commissions Act amended the War Crimes Act to limit its 
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application by criminalizing only specified violations of Common Article 3 of 
the Geneva Conventions. 33 

The jurisdictional gap opened up by Averette became an increasingly impor¬ 
tant lacuna in the law as the government began to employ a growing number 
of private employees and contractors in military operations encompassing 
such activities as peacekeeping, humanitarian assistance, and disaster relief in 
places like Somalia, the former Yugoslavia, and Haiti. At the end of the Cold 
War the administrations of George H. W. Bush and Bill Clinton drastically 
downsized the nation’s military forces, eventually cutting the active-duty force 
by 30 percent. Reluctant to cut frontline combat units, the Pentagon dispro¬ 
portionately reduced the number of support troops and came to rely more and 
more on contractors for support roles. 34 Budgetary considerations reinforced 
this trend. A GAO report stated that using civilian support employees and 
contractors cost considerably less than employing similarly graded uniformed 
personnel. 35 A GAO official pointed out that it was always “much easier to add 
contractors” because funding was more readily available and there were fewer 
rules involved in filling civilian positions. 36 The use of contractors rather than 
military personnel circumvented congressional limitations on the number of 
troops deployed in a theater of operations. 37 Increasingly, military planners 
outsourced certain functions to private military contractors, who fulfilled 
quasi-military roles such as providing security for diplomatic staff. 38 

During the 1990s the United States undertook one major military opera¬ 
tion, Operation Desert Shield and Desert Storm (the operation against Iraq 
in 1991). The United States used some 4,500 DoD civilian employees during 
Desert Shield and Desert Storm and some 3,000 government civilian employ¬ 
ees and private contractors in the 1990s operations in Somalia, Haiti, Kuwait, 
Rwanda, and the Balkans. 39 Contractors performed militarily vital functions 
such as maintaining technologically sophisticated weapons systems. 40 There 
was also a complement of employees and contractors in nonmilitary support 
roles. By the end of the 1990s there were 58,600 civilian employees of the 
Defense Department working overseas, in addition to the 193,000 dependent 
family members of military personnel living with them abroad. 41 

The bill that became MEJA emerged from a study that recognized the legal 
responsibilities arising from the deployment of so many civilians overseas. In 
1996 the secretary of defense and the attorney general jointly appointed a com¬ 
mittee, the Overseas Jurisdiction Advisory Committee, to review and make 
recommendations regarding the appropriate forum for criminal jurisdiction 
over civilians accompanying the armed forces in the field. Its work was moti¬ 
vated by the renewed attention to the problem of jurisdiction over civilians 
that arose from the deployment of thousands of civilians during the peace¬ 
keeping, humanitarian, and military operations of the 1990s. 42 The committee 
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was charged with the task of determining whether to establish court-martial 
jurisdiction over such persons, extend the jurisdiction of Article III courts 
over them, or establish a military court to exercise criminal jurisdiction over 
them. In April 1997 the committee submitted its report to the secretary and the 
attorney general, who in turn transmitted it to Congress. 43 The report said it 
was vital that the UCMJ be extended over civilians because of the integration 
of civilians into military operations. 44 The committee made two recommenda¬ 
tions: first, that court-martial jurisdiction cover civilians accompanying the 
armed forces during “contingency operations” as designated by the secretary 
of defense; second, that the jurisdiction of federal courts be extended to reach 
offenses committed by civilians accompanying the armed forces abroad. 45 Fol¬ 
lowing the advisory committee’s review, a report by the Pentagons inspector 
general found that civilians accompanying the armed forces were committing 
serious crimes at the rate of several hundred a year, the vast majority of which 
went unprosecuted as a result of the jurisdictional gap and host nations’ lack 
of interest in prosecuting offenses in which the victims were U.S. citizens or 
entities. 46 The legislative recognition of the problem is evident in a series of 
unsuccessful bills proposed in the late 1990s that would have closed one or 
both of the jurisdictional gaps. 47 

In April 1999 Sen. Jeff Sessions, a Republican from Alabama, adopted the 
Overseas Jurisdiction Advisory Committee’s language almost verbatim and 
proposed S. 768, the bill that became MEJA, to meet both of the committee’s 
objectives by extending court-martial jurisdiction over civilian employees 
and contractors deployed in contingency operations and establishing federal 
courts’ jurisdiction over civilians accompanying the armed forces. 48 At this 
stage there was no counterpart House legislation. Lawyers in the Pentagon 
were worried, however, that extending the jurisdiction of the UCMJ to cover 
civilians participating in contingency operations would be overturned on 
constitutional grounds. Both the State and Defense Departments wrote to 
legislators stating their opposition to Sessions’s version of the MEJA bill, the 
Pentagon recommending language that extended federal courts’ jurisdiction 
over the civilians rather than applying the UCMJ to them. 49 Lawyers in the 
DoD began to work with members of the House to draff legislation that would 
stand up to the anticipated constitutional challenges. The result was H.R. 3380, 
the House version of the MEJA bill, which called for civilian court jurisdiction 
over civilians and over members of the armed forces, once the latter ceased 
to be subject to the UCMJ. The House language was substituted for the Sen¬ 
ate version, although ultimately the bill that came up for approval retained its 
original designation as S. 768. 50 

While the MEJA bill was working its way through Congress, a court judg¬ 
ment in 2000 focused the attention of legislators on the need to close the 
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jurisdictional gap. The U.S. Court of Appeals for the Second Circuit was 
obliged, because of the lack of jurisdiction arising from the Covert line of 
cases, to set aside a conviction in an especially egregious criminal case, United 
States v. Gatlin, involving an adult man who was married to a member of the 
armed forces and was found to have had sex with his wife’s minor daughter. 51 
The court’s opinion in United States v. Gatlin included an account of the 
judicial history of the extraterritorial application of U.S. law and a chronicle 
of the unsuccessful legislative efforts to close the jurisdictional gap. Circuit 
Court Judge Jose Cabranes summarized the matter by saying, “In short, for 
over fifty years, there has been a consensus—among all three branches of the 
federal government as well as academic commentators—that, notwithstand¬ 
ing the existence of [18 U.S.C. § 7(3), which defines the special maritime and 
territorial jurisdiction of the United States’] and its precursors, United States 
courts lack jurisdiction over crimes committed by civilians accompanying the 
military overseas.” 52 Judge Cabranes then took Congress to task in a manner 
reminiscent of Justice Black’s opinion of 1955 that had held it was fully within 
the power of Congress to enact legislation to fill the jurisdictional gap opened 
up by Toth. Cabranes went on, “Congress has not responded to this call for leg¬ 
islation [by commentators, government officials, commissions, and scholars], 
though its inaction hardly can be blamed on a lack of awareness of the gap. 
Indeed, Congress has held several hearings on the matter, and, over the last 
four decades, has entertained more than thirty bills aimed at closing the gap.” 53 
Cabranes took the unusual step of directing the clerk of the court to send cop¬ 
ies of his judgment to the Armed Services and Judiciary Committees of the 
House and Senate, apparently with the goal of spurring Congress into action. 
This act drew the attention of lawmakers to the jurisdictional lacunae that had 
by then existed for decades. Evidently, the message got through, as the House 
Judiciary Committee cited the opinion and quoted Cabranes’s admonition to 
Congress in its legislative report on MEJA. 54 

The MEJA statute signed into law in November 2000 provides for the pros¬ 
ecution of former military personnel and private contractors in federal dis¬ 
trict courts. 55 It states, “Whoever engages in conduct outside the United States 
that would constitute an offense punishable by imprisonment for more than 
1 year if the conduct had been engaged in within the special maritime and 
territorial jurisdiction of the United States (1) while employed by or accom¬ 
panying the Armed Forces outside the United States; or (2) while a member 
of the Armed Forces subject to chapter 47 of title 10 (the Uniform Code of 
Military Justice), shall be punished as provided for that offense.” 56 The acts 
punishable under MEJA were ones that would be punishable if committed 
within the jurisdiction of a state, commonwealth, territory, possession, or 
district of the United States. 57 The bill finally provided for federal civilian 
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courts’ jurisdiction over veteran offenders for crimes they committed while in 
military service overseas. 

The availability of MEJA became important after the United States-led 
coalition’s invasions of Afghanistan in 2001 and Iraq in 2003 because of the 
burgeoning number of private contractors supporting the U.S. armed forces. 
The heavy reliance on contractors was redoubled by Secretary of Defense 
Donald Rumsfeld’s approach to operations in Iraq, when he deployed far 
fewer troops than the number military experts advised would be required 
for a successful military operation and occupation of the country. 58 Unlike 
the signing on of technicians and maintenance personnel, the use of armed 
contractors in Iraq and Afghanistan was alleged by members of Congress to 
be more financially costly than employing equivalent members of the armed 
forces. But the calculus favoring their use was political rather than economic: 
private military contractors could be hired to deliver greater force levels with 
no politically costly admission that the initial estimate of troop requirements 
had been too low and no need of a further call-up of the National Guard or 
Reserves. 59 By 2007 there were 180,000 private military contractors stationed 
in Iraq, outnumbering the 165,000 military personnel in country. By 2009 the 
number of contractors in Iraq and Afghanistan working for the DoD alone 
numbered some 240,000. 60 

Among the contractors were some 20,000 to 30,000 armed personnel, 
including employees of Blackwater, a private security firm, in quasi-military 
roles such as escorting U.S. officials through Baghdad. 61 The behavior of these 
security contractors brought opprobrium onto the use of such firms, not just 
from the foreign populations among whom they operated but from legisla¬ 
tors and military officers, who feared the disrepute that trigger-happy civil¬ 
ians could bring to American operations. A House committee memorandum 
of 2007 found that Blackwater and the four next-largest private security firms 
operating in Iraq were all guilty of unacceptable practices, being responsible 
for dozens of shooting incidents, the vast majority of which involved contrac¬ 
tors shooting first, without having been fired on. 62 Blackwater was said to have 
a “sense of impunity in dealing with Iraqis.” 63 The U.N. special rapporteur on 
extrajudicial, summary, and arbitrary executions found that private contrac¬ 
tors’ use of indiscriminate or otherwise questionable force in Iraq had led to 
civilian casualties conservatively estimated to be in the hundreds, perhaps 
thousands. 64 The Congressional Research Service found that by abusing civil¬ 
ians and acting in other objectionable ways, private security contractors may 
have been undermining the allied missions in Iraq and Afghanistan. 65 Military 
officials described them as “out-of-control cowboys.” 66 

Despite well-documented abuses by private military contractors, for several 
years after President Clinton signed MEJA into law, “the Justice Department 
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. . . seemed to take little interest in bringing to trial cases that fall within 
MEJA.” 67 The Department of Defense took a considerable time to generate the 
implementing regulations intended to satisfy due process concerns, which did 
not appear until March 2005. 68 The statute did not prohibit MEJA prosecutions 
before the regulations took effect, but the House Judiciary Committee strongly 
discouraged them until that time. 69 The Defense and State Departments and 
other federal agencies were supposed to plan for a coordinated approach to 
implementing MEJA but failed for a decade to do so. Victor Hansen observes 
that MEJA did not appear to be living up to its intended purpose in extending 
federal criminal jurisdiction to civilians accompanying U.S. forces overseas. 70 
In 2010 another commentator expressed a pessimistic view of MEJA’s worth: 
“Given the lack of guidance as to how and when to apply MEJA, it is practically 
a dead letter law today.” 71 Although the legal architecture exists to deter and 
punish contractors who commit illegal acts, the problem lies in the mobiliza¬ 
tion of the political will to enforce the pertinent laws. 72 

MEJA did not, in any event, entirely close the jurisdictional gaps arising 
from Averette. Insofar as it reached civilian employees of the United States, 
MEJA applied exclusively to those employed by the DoD, and consequently 
it reduced but did not eliminate the jurisdictional gap. MEJA could not be 
used to prosecute the civilians involved in prisoner abuse in Iraq because they 
were employed not by the DoD but by the Central Intelligence Agency (CIA). 
The scandal that emerged from detention sites in the aftermath of the United 
States-led campaign in Afghanistan and the invasion of Iraq drew attention to 
this problem. 

In 2004 reports of prisoner abuse at Abu Ghraib, a prison in Iraq where U.S.- 
led coalition forces held Iraqi detainees, surfaced. 73 Their American captors 
subjected the prisoners to torture, sleep deprivation, sexual humiliation, and a 
variety of other harsh “enhanced interrogation techniques.” In the wake of the 
publication of photographs documenting the mistreatment, there were reports 
of similar techniques being used at the American detention facility at Bagram 
Air Force Base in Afghanistan, at the detention facility at Guantanamo Bay in 
Cuba, and at a number of international “black sites” to which coalition captives 
were secretly transported. The harsh treatment of prisoners was not, therefore, 
the product of a few bad apples, as originally recounted, but was widespread 
and systematic. High-ranking government officials and lawyers gave it a legal 
and philosophical foundation in a number of opinions and policy directives. 
For example, a series of memoranda by Justice Department lawyers produced 
idiosyncratic standards according to which torture was narrowly defined so as 
to exclude the interrogation techniques the American personnel were using. 74 
Credible accounts indicated the involvement of CIA personnel in at least five 
custodial deaths arising from torture or ill treatment. 75 Military personnel who 


Why Cant We Just Shoot Them All? 


133 


went beyond the permitted forms of prisoner treatment were subject to the 
UCMJ and could be prosecuted by court-martial. DoD employees could, at 
least in theory, be prosecuted for violations of MEJA. Employees of the CIA 
and other non-DoD government agencies who were involved in prisoner 
abuse outside the United States and its special maritime and territorial juris¬ 
diction were beyond the reach of any U.S. court. 

After the revelations about prisoner abuse Congress held hearings and 
considered various measures to amend MEJA in order to provide for pros¬ 
ecution of non-DoD employees accompanying the armed forces overseas. 
For example, H.R. 4390, the MEJA Clarification Act, was introduced in the 
House. 76 It would have extended MEJA’s extraterritorial jurisdiction over civil¬ 
ian employees and contractors of the DoD and other federal agencies as well 
as specifying that MEJA covered war crimes. Ultimately, the National Defense 
Authorization Act for Fiscal Year 2005 extended federal court jurisdiction over 
employees and contractors of any government agency or provisional authority 
“supporting the mission” of the DoD. 77 

Although the act broadened the applicability of MEJA to cover employees 
and contractors of U.S. government agencies other than the DoD there was still 
plenty of uncertainty about the scope and limits of this extension of jurisdic¬ 
tion: to begin with, there was room for debate about what the terms supporting 
and mission meant in this context. 78 The geographical proximity of the civilian 
employee or contractor to the nearest military unit might be relevant, but so 
too might the degree of connectedness between that individual’s role and the 
military campaign. Ultimately, these would offer someone convicted under the 
law with a possible avenue of appeal, and the courts would have to sort out the 
nuances of what “supporting the mission” means. 

MEJA has been used rarely—in preferring charges against or initiating 
prosecutions of fewer than two dozen civilian employees and contractors and 
of two former service members as of 2010. 79 One might explain the current 
small number of prosecutions of veterans as a reflection of the small number of 
serious crimes that are committed by uniformed personnel and remain unde¬ 
tected during the perpetrator’s military service and for which there is sufficient 
evidence to provide subsequently for prosecution. This does not, however, 
explain the low rate of prosecution of contractors in Iraq. 80 The minimal num¬ 
ber of arrests and prosecutions appears disproportionate to the large number 
of contractors and employees serving in Iraq and Afghanistan. Underlining 
the lack of investigative and prosecutorial will, there were reported rapes and 
gang-rapes by private contractors deployed with the U.S. forces in Iraq that 
did not lead to effective investigations and prosecutions under MEJA. 81 As one 
legal expert observed in 2007, given the number of civilian employees and 
contractors in Iraq at that time, it was as though in a town of one hundred 
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thousand people there had not been a single arrest for an act of violence in 
three years. 82 Fidell reported to legislators the following year, “I’ve been baffled 
why there hasn’t been more activity under that statute.” 83 

The number of successful prosecutions under MEJA supposedly increased 
thereafter, but not by much. In May 2011 Assistant Attorney General Lanny 
Breuer testified that since MEJA was enacted, “the Justice Department has 
successfully prosecuted numerous MEJA cases involving former Department 
of Defense employees or individuals accompanying them overseas.” However, 
Breuer cites only six successful prosecutions of military veterans and DoD 
private contractors—a record that seems small in proportion to the number of 
contractors serving with U.S. forces and that therefore bolsters the argument 
of MEJA skeptics—as well as an unspecified number of convictions of non- 
DoD contractors. 84 

The implementing regulations require a complex rigamarole of consultation 
among a number of federal departments and agencies in deciding whether to 
proceed with an investigation geared to a MEJA prosecution. 85 The responsi¬ 
bility to organize an investigation falls on the individual U.S. attorney’s office 
that is allocated the case. In the case of a prosecution in Iraq or Afghanistan, 
this is likely to involve multiple trips to a war zone thousands of miles away. 86 
Decisions regarding the investigation and recommendations for prosecution 
are made at a higher level of command than equivalent decisions for pros¬ 
ecution under the UCMJ, which may well cause delays in decision making. 87 
Because there is no designated theater investigative unit to serve in such cir¬ 
cumstances, there is likely be a hiatus before the FBI and the Department of 
Justice’s Criminal Division gird themselves up for their investigative and pros¬ 
ecutorial tasks. Investigators must operate in a distant location days or even 
weeks after the alleged crime occurred, posing problems for gathering physical 
evidence from often unsecured crime scenes. An investigation in a foreign war 
zone is bound to involve an element of danger. Sometimes the investigators 
may find themselves in the uncomfortable position of having to rely on the 
services of civilian contractors, perhaps from the same security firm alleged to 
have committed the crime being investigated. The investigators will often have 
to overcome language barriers in deposing witnesses. If a case proceeds in a 
federal court, the government’s subpoena power does not reach foreign wit¬ 
nesses and evidence, and the government will have to use extradition treaties 
or other means to return suspects to the United States for trial. This concatena¬ 
tion of problems will predictably lead to a “lack of prosecutorial motivation.” 88 

Financial pressures present another hurdle because whichever U.S. attor¬ 
ney’s office is assigned a case must fund the prosecution from its own budget. 
The expense of having to mount an international investigation might strain, 
if not exhaust, the budget of a district attorney’s office. 89 Because of the vaga- 
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ries of allocating a case to a particular district attorneys office, it is impossible 
to predict such an event and hence to budget for it. 90 As P. W. Singer put the 
problem, “The reality is that no U.S. Attorney likes to waste limited budgets on 
such messy, complex cases 9,000 miles outside their district, even if they were 
fortunate enough to have the evidence at hand.” 91 

The effectiveness of the amended MEJA met its first major test in the pros¬ 
ecutions arising from the so-called Bloody Sunday incident of September 16, 
2007, at Nisour Square in downtown Baghdad, when five Blackwater contrac¬ 
tors were accused of multiple counts of manslaughter after killing Iraqi non- 
combatants. As State Department contractors, they were the first non-DoD 
civilians charged under the statute. 92 In this incident a Blackwater convoy 
serving as the advance guard for another group of vehicles carrying U.S. offi¬ 
cials became snarled in traffic. A Blackwater contractor shot one Iraqi driver, 
and, as he slumped over the wheel of his car, it kept rolling toward the convoy. 
Fearing they would be vulnerable to attack, the Blackwater employees turned 
their vehicles around and sped away while spraying nearby vehicles with auto¬ 
matic weapons fire. A total of seventeen Iraqi men, women, and children were 
killed in the shooting spree and another twenty-four wounded. 93 

The Blackwater personnel claimed they had been shot at, but the sub¬ 
sequent investigation indicated that this was probably untrue and that they 
adopted a “shoot first, ask questions later” approach. If so, this was just one 
incident among many in which private contractors used indiscriminate force 
against innocent bystanders. 94 A senior military official said that Blackwater 
was creating resentment among Iraqis that “may be worse than Abu Ghraib.” 
Rep. Tom Davis said of Blackwater s actions, “Iraqis understandably resent our 
preaching about the rule of law when so visible an element of the U.S. presence 
there appears to be above the law.” 95 The Blackwater contractors could not 
be prosecuted under Iraqi law because of an immunity agreement signed by 
the Coalition Provisional Authority, the governing authority installed by the 
invaders after they took control of Iraq. 96 The strongest sanction Blackwater 
used against its employees was to dismiss or fine them: it had no authority to 
impose other penalties. 97 It therefore fell to the United States to prosecute the 
suspects. 

The Bloody Sunday investigation “provides a prime example of the difficul¬ 
ties in applying MEJA to civilian contractors.” 98 Although the State Depart¬ 
ment, the U.S. military, and Iraqi forces began to conduct an investigation 
immediately after the incident, their efforts were improperly coordinated 
with those of the FBI investigative team, which arrived in country two weeks 
after the incident. Delay is bound to undermine the effectiveness of a criminal 
investigation. Contrasting the situation in Nisour Square with the aftermath 
of a shooting in the United States, a former federal prosecutor said that in the 
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United States “within minutes you would have police there securing the crime 
scene, interviewing witnesses.... You’ll have a secure chain of evidence.... All 
that requires people on the scene almost simultaneously.” 99 The crime scene at 
Nisour Square was unsecured, and Blackwater personnel themselves tampered 
with physical evidence: before the FBI could examine the vehicles the Black- 
water employees had shot up, the company had repaired and repainted them. 
Those conducting the official Department of State inquiry found that Black- 
water was providing them with protection. 100 These difficulties are precisely 
the kind that commentators have said are likely to impede any MEJA-related 
criminal investigation. 

When the Department of Justice charged five Blackwater contractors with 
manslaughter and weapons violations for their part in the Bloody Sunday 
shootings, a federal judge dismissed the case, criticizing the prosecution for 
having utilized tainted testimony that had been compromised by compelled 
and immunized statements. Prosecutors committed other improper acts 
as well, such as withholding exculpatory evidence from the grand jury that 
indicted the suspects. 101 The district court’s dismissal of the case was vacated 
by the appeals court, although the government acknowledged that prosecutors 
had used tainted evidence. 102 

This is not the only prosecution that has ever been damaged by prosecuto¬ 
rial errors. The outcome of the case will not therefore prove a general point 
about the effectiveness or otherwise of MEJA. MEJA did, however, create 
the situation in which interdepartmental and interagency cooperation was 
required among investigative and prosecutorial entities that do not have as 
much experience in coordinating their work as military investigative and 
legal personnel do: once the Diplomatic Security Service had taken its state¬ 
ments and passed them on to the FBI and the Department of Justice Criminal 
Division, those in charge of the investigation and prosecution had gingerly to 
step around or overlook the tainted evidence, a challenge to which they were 
evidently unequal. 

Contractor misconduct understandably came under increased scrutiny 
after the Bloody Sunday incident. 103 The MEJA Expansion and Enforcement 
Act of 2007, introduced in the aftermath of the incident, would have extended 
the reach of MEJA over all contractors “in an area, or in close proximity to an 
area . . . where the Armed Forces [are] conducting a contingency operation.” 
This amendment would have brought contractors not technically supporting 
the mission of the DoD within reach of MEJA. Pointing out that in the absence 
of the legislation, felonies conducted by those working for other federal 
departments and agencies would go unpunished, Rep. Betty Sutton said, “This 
Congress must act to ensure that justice is not a selective American principle,” 
adding, “Nobody should be immune from the law.” 104 The bill was passed by 
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the House of Representatives on October 4, 2007, but it failed to pass in the 
Senate and consequently died. 105 

In 2006 Congress provided another route to the prosecution of civilians 
accompanying the armed forces by broadening the reach of the UCMJ to 
cover civilian employees and contractors supporting the armed forces. An 
amendment to a military spending bill, the Defense Authorization Act for 
Fiscal Year 2007, allows courts-martial to prosecute employees and contrac¬ 
tors accompanying the armed forces during contingency operations as well as 
declared wars. 106 There were no hearings and no recorded floor debate before 
the passage of the amendment, so it is difficult to know what legislators had 
in mind. 107 In light of earlier legislative proposals, one can discern that the 
amendment met one of the recommendations of the Overseas Jurisdiction 
Advisory Committee and realized the purpose of the original Senate MEJA 
bill, which would have allowed court-martial jurisdiction over civilians during 
war and contingency operations. 

The amendment to the UCMJ’s Article 2(a)(10) now makes available a 
second avenue, the extended UCMJ, through which most crimes by civilian 
employees and contractors can be prosecuted. A Defense Department memo¬ 
randum lays out the sequence of events now that two alternative routes to 
prosecution of a private military contractor coexist, requiring the Department 
of Justice to decide whether to pursue a prosecution or to allow the Pentagon 
to do so. 108 The memorandum advises the circumstances in which court-mar¬ 
tial prosecution of a civilian should proceed, including whether the civilian’s 
misconduct is adverse to a “significant military interest.” 109 

The amendment of the UCMJ raises serious constitutional questions. The 
Fifth Amendment to the Constitution allows Congress to make rules for the 
government and regulation of the “land and naval forces.” Unlike the wives of 
military personnel in the Covert case, civilian security contractors deployed 
in a war zone or an area occupied by the United States and its allies are argu¬ 
ably, for practical purposes, members of those forces. Some of them are armed, 
and most dress in uniforms indistinguishable from those of regular troops, 
fighting the same enemies as the U.S. armed forces are fighting, on the same 
battlefields. 110 “The activities that security contractors engage in,” Matthew 
Dahl argues, “blur the line between civilian and soldier to the point where 
distinguishing the two can be nearly impossible.” 111 Now that contractors are 
such a significant portion of deployed military forces, a strong argument can 
be made that they constitute part of the “land and naval forces.” 112 However, 
because they are not literally in the land and naval forces, the extension of the 
UCMJ’s jurisdiction to civilian employees and contractors is susceptible to 
constitutional challenge. 

The Sixth Amendment guarantees the right to jury trial after indictment 
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by a grand jury. Although an Article 32 procedure is similar in function to 
a grand jury—and affords the defendant certain procedural rights which a 
grand jury does not—their rules and procedures are different. Juries in civil¬ 
ian courts are larger than court-martial panels, and juries in criminal trials 
must achieve unanimity. 113 The processes by which juries and panels arrive at 
verdicts are also different. A civilian defendant convicted by a court-martial 
could challenge the verdict on those grounds. 

If we look at the wording of the amended UCMJ, there are further argu¬ 
ments to be made regarding the applicability of the law to any particular 
defendant. The revised Article 2(a)(10) says that the jurisdiction of the UCMJ 
extends “in time of declared war or a contingency operation” to “persons 
serving with or accompanying an armed force in the field.” Just as the MEJA 
statute’s meaning rests on the definition of “supporting the mission,” the word¬ 
ing of the extended UCMJ will require courts to tease out the meanings of 
“serving with,” “accompanying,” and “in the field.” To take only the example 
of “in the field”: courts might well examine the history of the meaning of the 
phrase, which throughout the nineteenth century meant operations in areas 
where U.S. armed forces were likely to encounter an enemy; it did not apply 
to military bases outside war zones. One could therefore anticipate numer¬ 
ous grounds for challenge with respect both to the constitutional protections 
the amendment to the UCMJ may face and to the interpretation of the statute 
itself. 114 

Moreover, there are technical challenges in applying the UCMJ to civilians 
because civilian status does not fit the circumstances contemplated by the 
UCMJ. A number of military offenses, such as mutiny, dereliction of duty, 
and desertion, have no counterpart in criminal law. 115 The apparently simple 
answer to this problem is that one would not expect a civilian contractor to 
be charged with an offense that did not fit his status. There are, however, more 
complex problems regarding the criminal procedures surrounding the possible 
court-martial of a civilian. Normally the immediate commander of someone 
suspected of a court-martial offense conducts the preliminary inquiry, but this 
requirement is difficult to apply to a civilian suspect, who does not have a posi¬ 
tion in the chain of command. Reduction in pay grade and punitive discharges 
are not options for civilian defendants. 116 

The government has proved reluctant to permit the UCMJ’s expansion to 
be tested in the courts. The air force made an abortive attempt to prosecute a 
civilian contractor but dropped the case after he sought habeas corpus relief. 117 
In several other cases, as soon as a defendants lawyer petitioned for a writ of 
habeas corpus, the government dropped the charge, thus avoiding a judicial 
test of the constitutionality of court-martialing a civilian. 118 The administra¬ 
tion of President Barack Obama “trod carefully” in implementing the new law. 
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The amendments made to the Manual for Courts-Martial in 2010 admonish 
prosecutors to be aware of the constitutional issues surrounding court-martial 
jurisdiction over civilians and ask them to examine carefully “relevant stat¬ 
utes, decisions, service regulations, and policy memoranda” before initiating 
the prosecution of a civilian. 119 As Fidell remarks, in light of the government’s 
tentative approach, “no one should expect widespread use of this controversial 
authority to court-martial civilians.” 120 

Because of the questionable effectiveness of MEJA arising from the practi¬ 
cal and budgetary obstacles to a successful prosecution under the law, many 
criminals are likely to escape justice for want of the will or resources to pros¬ 
ecute them. Susan Gibson states that because the military is used to conduct¬ 
ing investigations overseas and foreign nations are accustomed to allowing 
courts-martial to operate on their soil, “court-martial jurisdiction is in many 
ways the best method for exercising jurisdiction over civilians overseas.” 121 Yet, 
as Dahl argues, the availability of MEJA as a means of prosecution increases 
the burden on the government to justify court-martial prosecution of a civil¬ 
ian: “Showing that there is no reasonable, less intrusive path will be more dif¬ 
ficult because another path [to prosecution] already exists in the form of the 
MEJA statute.” 122 MEJA allows a prosecution to proceed in an Article III court 
with all the constitutional protections that such a forum affords. But, as Dahl 
suggests, the existence of an ineffective MEJA might have a paradoxical result 
insofar as jurisdiction over private military contractors is concerned: it sets the 
bar higher in justifying court-martial prosecutions in cases where an alleged 
crime could also be prosecuted under MEJA and may thereby provide for a 
greater constitutional challenge to a means of prosecution that appears more 
likely in practice to succeed. 

If Dahl’s interpretation is valid, it is so in large part because the government 
has neither brought about effective coordination among the departments and 
agencies required to enforce the law nor established an efficient investigative 
mechanism and appropriated the financial resources required to implement 
the law around the world. The MEJA Expansion and Enforcement Act of 2007 
would have required the FBI to create an investigative unit for contingency 
operations and theater investigative units to pursue allegations of misconduct 
by contractors around the world. The bill would also have required the director 
of the FBI to ensure that the unit had adequate personnel to investigate alle¬ 
gations of criminal conduct by contractor personnel and would have autho¬ 
rized the attorney general to request additional personnel and resources from 
various executive departments. After the bill failed, no further congressional 
discussion of the establishment of an FBI theater investigative unit occurred. 123 
In the absence of such a dedicated unit, the Department of Justice merged 
two existing entities to form the Human Rights and Special Prosecutions 
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Section, whose responsibilities include MEJA cases, but the effectiveness of its 
operations is still to be objectively assessed. 124 Although some of the barriers 
to effective prosecution of overseas crimes in the United States—such as the 
fact of geographical distance—are structural, others could be remedied by 
improved coordination among the entities involved in enforcing the law, the 
provision of adequate financial and personnel resources, and a governmental 
commitment to enforce the law. As Gibson argued before the passage of MEJA, 
the enormous expansion of jurisdiction it entailed “would require an equally 
enormous expansion of resources to effectively exercise that jurisdiction.” 125 
Although it may be premature to judge from the results, there is no indication 
that a sufficient expansion of resources has yet taken place. 

The government subjected the extension of the UCMJ’s jurisdiction to its 
first meaningful judicial test in a case involving a suspect whose citizenship 
placed him beyond the reach of MEJA and therefore precluded a challenge 
based on the defendant’s entitlement to a civilian trial. This appears to be 
the government’s way of initiating the first constitutional test of the UCMJ 
extension on the most propitious factual grounding. Alaa Mohammad Ali, an 
interpreter working for U.S. military forces in Iraq, was convicted by a court- 
martial of stabbing a fellow interpreter and was sentenced to imprisonment 
by the army (although, according to a pretrial agreement that resulted in his 
guilty plea, his sentence was satisfied by time served before his conviction). 126 
Ali is the first civilian tried by a court-martial since the Vietnam War era. The 
military judge found that he fell within the scope of Article 2(a) (10) of the 
UCMJ because he was “serving with or accompanying an armed force” and 
was “in the field” within the meaning of the law. Among the factors helping to 
determine this status were that Ali lived with the troops, went on operations 
with them in which his contributions played an integral part, and wore the 
same uniform, body armor, and helmet they wore, including the same unit 
patch. In response to Ali’s claim that he was entitled to indictment by a grand 
jury, the military judge ruled that because this was a case “arising in the land or 
naval forces,” the Fifth Amendment exception applied. 127 

Ali’s sentence did not meet the threshold for automatic review in the mili¬ 
tary appellate courts, just as the sentences handed down in all the cases involv¬ 
ing private military contractors in Iraq were below the threshold for normal 
review in the military appellate courts. 128 The judge advocate general of the 
army, however, set the case on the course to judicial review by referring it to the 
Army Court of Criminal Appeals, which upheld the conviction. 129 This court 
found that a court-martial was the only U.S. forum that could have tried him 
because, as an Iraqi citizen, he was immune from prosecution under MEJA. 

The U.S. Court of Appeals for the Armed Forces (C.A.A.F.), the renamed 
U.S. Court of Military Appeals, reviewed the case and found that the convic- 
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tion did not violate the Constitution. It rejected Ali’s challenges based on the 
Fifth and Sixth Amendments’ guarantees of jury trial after indictment by a 
grand jury because, it said, these protections do not apply to noncitizens in 
judicial proceedings outside the United States. 130 The debate about whether the 
application of U.S. law to extraterritorial matters can be judged in black-and- 
white constitutional, or “formal,” terms or whether it demands the contempla¬ 
tion of particular facts and circumstances seems to revive the issues with which 
Black, Harlan, and Frankfurter wrestled in Covert and Krueger (see chapter 
2). 131 This case therefore seemed to reanimate not only the constitutional issues 
with which the court had grappled in Covert but also the divergences in jur¬ 
isprudential philosophy that underpinned the decades-old judicial debates. 
Although the C.A.A.F. accepted that MEJA might reach noncitizens, who 
could be brought to the United States for prosecution in an Article III court, 
it recognized that MEJA did not apply to citizens of the host country such as 
Ali (who held dual citizenship of Canada and Iraq). 132 Notably, however, MEJA 
immunizes host country nationals from prosecution not in order to allow 
them to be prosecuted by court-martial but to allow the host nation to exercise 
criminal jurisdiction over its citizens and residents. Whatever the legislators’ 
intent, though, Ali could not be prosecuted under MEJA, so there was no 
federal court alternative to court-martial prosecution. 133 The Supreme Court 
denied Ali’s certiorari petition in May 2013, thereby allowing his conviction to 
stand. 134 The peculiar features of the Ali case, especially those arising from his 
citizenship, mean that one should not yet draw any general conclusions about 
the viability, in constitutional terms, of court-martial prosecution of civilian 
contractors under the UCMJ. 

While the constitutionality of the UMCJ’s expansion remains uncertain, the 
record of MEJA prosecutions of military veterans has been mixed. The first 
such trial was that of Jose Luis Nazario Jr., an honorably discharged marine 
veteran who had been decorated for valor for actions during his service in 
Iraq. Nazario was acquitted by a jury in the federal district court for central 
California, in Riverside, in 2009. The criminal complaint read, “On or about 
November 9, 2004, in Fallujah, Iraq, defendant Jose Luis Nazario Jr., in heat of 
passion caused by adequate provocation, unlawfully and intentionally killed 
two unarmed male human beings, without malice.” The charges of voluntary 
manslaughter, abetting murder, assault with a deadly weapon, and felonious 
discharge of a firearm arose from an incident in house-to-house fighting in 
dwellings forming a “maze of interlocking fortresses” during Operation 
Phantom Fury, a ten-day assault on the city of Fallujah, west of Baghdad. 135 
This “brutal operation” saw some of the heaviest fighting of the whole Iraq 
campaign. 136 An eyewitness summed up one unit commander’s instructions 
to his troops: “We’ll go house to house, killing anyone we find and destroying 
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the weapons and ammo.” 137 Before the operation began, the U.S.-led coalition 
forces warned the inhabitants of Fallujah, known as a redoubt of A1 Qaeda 
and the Iraqi insurgency, to leave the city in order to avoid the assault by the 
marines. Some twenty-five thousand people remained behind, the majority of 
whom were perceived by the troops and their commanders to be insurgents. 138 
On November 9,2004, after a member of their unit had been killed by a sniper 
earlier that day, a marine squad led by Nazario, part of Kilo Company, 3rd Bat¬ 
talion, 1st Marine Regiment (Kilo 3/1), entered a house in the insurgent-held 
Jolan neighborhood and killed four insurgents they captured. Nazario was said 
to have killed the Iraqis or ordered them killed. 

The prosecution resulted from the admissions made by one of Nazario’s 
subordinates, Sgt. Ryan Weemer, to a secret service job interviewer. As a result, 
Weemer, a member of the Reserves, was recalled to active duty in order to 
face a court-martial murder charge. His fellow marine Sgt. Jermaine Nelson 
faced court-martial prosecution for the same charge, whereas a federal case 
was brought in the district court in Riverside against Nazario, a civilian. 139 (The 
MEJA statute allows the cases of current and former military personnel to be 
combined in a civilian court, but the prosecutions in this instance diverged.) 
Weemer’s taped interview stated that Nazario and his squad received orders to 
kill the Iraqis and that they did so. The military tape-recorded Nelson’s inter¬ 
view with an agent from the Naval Criminal Investigation Service (NCIS), 
in which Nelson said his squad shot the captives dead. Nelson said Nazario 
became angry on finding assault rifles in the house, after the detainees had 
insisted there were no weapons. On the tape Nelson said Nazario shot a 
kneeling captive at point-blank range and then said, “I’m not doing all this by 
myself. You’re doing one, and Weemer is doing one.” Nelson said Weemer then 
drew his nine-millimeter sidearm and killed one of the detainees. 140 

Two other members of Nazario’s squad testified to hearing the shots and 
seeing the corpses but not to witnessing the shootings. Assistant U.S. Attorney 
Jerry Behnke, leading the prosecution team, said the killings were not acts of 
self-defense but executions. 141 The only men alleged to have seen the killings— 
Nelson, Weemer, and Nazario—refused to testify. Nelson and Weemer, facing 
court-martial murder charges in the same incident, were held in contempt in 
June 2008 and jailed until a judge ordered their release the following month. 
The district court jury was required to come to a verdict on the basis of second¬ 
hand accounts of the killings and the previous statements Nelson and Weemer 
had made. 142 Of the former marines who did testify at the trial, one said he saw 
Nazario holding an M-16 automatic weapon while standing over the body of 
one of the Iraqi victims. Another testified that Nazario tried to persuade him 
to help kill the captives, and a third said he saw four dead bodies in the house 
after Nazario had left. None of these witnesses saw Nazario kill the Iraqis. 143 
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The law firm Pepper Hamilton represented Nazario pro bono, and the 
defense was also funded by several hundred donors. “That is what the Broth¬ 
erhood of Marines is all about,” said the lead counsel, Kevin McDermott, a 
retired Marine Corps major . 144 In large part because of the perception that the 
case involved a politically motivated prosecution of a marine veteran, the case 
rallied former members of the corps and others to Nazario’s cause. They saw 
Nazario, as some had seen Calley, as a scapegoat. Three marine veterans were 
part of Nazario’s defense team. Vincent Barbera, the only member of the so- 
called Marine Dream Team who is not a veteran, commented that the case 
“was purely politically driven to support some still-unknown government 
agenda—most probably, the appeasement of anti-American Iraqi factions. 
Unfortunately, this young hero [Nazario] was the governments guinea pig .” 145 
For his part, sounding much like the American citizens who protested the 
Calley verdict and sentence, Nazario told a reporter, “They train us, and they 
expect us to rely back on that training. Then when we use that training, they 
prosecute us for it ?” 146 Douglas Applegate, one of Nazario’s defending counsel, 
said of McDermott that he has “a special fondness for the young grunts that 
seem to always take the beating when things go wrong in the front office .” 147 
Applegate himself had retired from the military as a colonel after spending 
considerable time in Iraq, and he provided the defense with insights into the 
rules of engagement and battlefield context. 

The prosecution tried to inculcate in the jurors a sense of the realities of 
combat, but their efforts may have been counterproductive. In order to give 
the jurors some insight into what the marines experienced, they called as a 
witness Maj. Daniel Schmitt, who ran marine training sessions in a mock vil¬ 
lage. Schmitt testified that during combat a marine’s senses can fail to function 
or, conversely, can become extraordinarily acute. He said that many marines 
lose their ability to hear when the bullets start flying. Some suffer tunnel 
vision. “There is little room for discussion or debate,” he said. Marines depend 
reflexively on their training and trust their buddies to do the same. Knowing 
when not to shoot “is the difficult part of our profession .” 148 

This disquisition on the turmoil of combat and the fog of war may have 
been perfectly valid as a description of the circumstances of pitched battle, but 
it does not match the situation Nazario’s squad were alleged to have been in. 
The bullets had indeed been flying, and one of their number had fallen, but 
by the marines’ own account they held the Iraqis as captives before shooting 
them. The marines’ obedience at that moment was not the reflexive, unhesitat¬ 
ing trust in a commander that troops are trained to observe in combat. It may, 
however, have expressed equally powerful sentiments: the collective wish to 
deliver some payback after the enemy had shed a comrade’s blood; the loyalties 
forged in battle; the code of silence that unites partners in crime; and the wide- 
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spread disinclination of marines in Iraq to report abuses by their comrades. 149 
If, as Nelson reported, Nazario had the presence of mind to tell the others that 
each one must shoot a captive, neither his command nor his troops’ obedience 
arose in the heat of battle: they came from the cold realization that the best 
safeguard against an informer in one’s midst is to ensure that each member of 
the gang has killed his own man. If so, in cementing this blood pact, Nazario 
demonstrated the leadership qualities that had earned him the solid allegiance 
of his men. Much as one might want to believe that only the highest causes 
bind men in unbreakable loyalties, sometimes their bonds are forged from 
darker alloys. 

Benefiting from his formidable legal and moral support, Nazario was 
acquitted on August 28, 2008. One of his defenders spoke of the obstacles 
the government must surmount in achieving the successful prosecution of a 
veteran defendant. McDermott said, “In addition to playing Monday morning 
quarterback, MEJA prosecutions in general, and the Nazario case in particu¬ 
lar, present insurmountable challenges to successful prosecutions.... Remov¬ 
ing military aspects completely from the Nazario case, the U.S. government 
sought to convict a man of killing another human being without producing a 
body, the alleged victims’ I.D., any eyewitness testimony, or a shred of physical 
evidence. The Constitutional implications were and continue to be enormous, 
as long as MEJA remains on the books.” 150 Applegate said, “At the end of the 
day, this jury of civilians simply wasn’t willing to second[-]guess a Marine and 
resented being placed in a position of having to do so.” 151 Echoing him, one of 
the cheerleaders for the accused said that the acquittal “sends a warning to 
federal prosecutors about second-guessing warriors in combat.” 152 

Some commentators expressed surprise that MEJA could be used at all to 
prosecute veterans. Retired Rear Adm. Don Guter, the navy judge advocate 
general from 2000 to 2002, recalled that MEJA had been proposed in order 
to prosecute civilians accompanying the armed forces overseas: “I don’t ever 
remember [its] being contemplated that [the law] would cover ex-military 
people.” 153 Sen. Jeff Sessions, who proposed the original Senate version of the 
bill that, as amended, became the MEJA statute, said that the bill’s principal 
purpose was not the prosecution of veterans. Indeed, the original Senate pro¬ 
ponents of the bill had not contemplated the possibility that MEJA could be 
used for prosecuting military veterans for combat-related actions. Although 
the text of the amended bill makes such a prospect unmistakable, prosecution 
of veterans was hardly mentioned in the congressional debates leading to its 
passage, which concentrated almost exclusively on the establishment of fed¬ 
eral jurisdiction over civilian employees of the armed forces and dependants 
of members of the armed forces. 154 After the government had embarked on 
Nazario’s prosecution, Sessions said, “I don’t fault the Department of Justice 
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for using what legal authority they have if a clear criminal act has been com¬ 
mitted. But I do think that it would be preferable for crimes committed on 
active duty to be prosecuted by court martial rather than in civilian courts.” 
Sessions’s statement reflected the proposals of the Overseas Jurisdiction Advi¬ 
sory Committee and the similar proposal for the extension of UCMJ jurisdic¬ 
tion contemplated by S. 768, as originally drafted, as well as the perception 
that MEJA was not living up to its intentions and might need reconsideration. 
Sessions went on, “I think maybe what it says is we need to rethink the ques¬ 
tion of military personnel who are subject to prosecution.” 155 

What significance should one attach to Nazario’s acquittal? Does it mean 
that a civilian jury will generally be unwilling to convict veterans, hence per¬ 
petuating in a practical sense the de jure immunity that the Toth v. Quarles 
precedent once conferred on them? Several jurors stated that they were uneasy 
about civilians’ judging the actions of troops in a combat zone. “Who are we 
to decide what men in war are doing?” asked the juror Nicole Peters, a high 
school guidance counselor, after the jury had delivered its verdict. “My father 
was a military man in Belgium who went through World War II fighting the 
Germans. He understands.” After delivering the verdict, Peters approached the 
defendant and hugged him. “I never thought he was guilty,” she said. “When 
we went in, it was nine to three for not guilty. By lunch there was only one juror 
who thought he was guilty,” she added. The lone holdout kept saying, “But he 
killed somebody.” Peters said she could not understand why only Nazario, and 
not Weemer and Nelson, was facing trial. Evidently she had not grasped or had 
not been told that, as serving marines, they were facing charges of murder and 
dereliction of duty at courts-martial. 156 Peters’s reaction to the case bore out the 
apprehension expressed at the start of the proceedings by a senior marine offi¬ 
cer who was in Fallujah: that the jury in a civilian court might not “understand 
the reality of combat, understand the reality of Falluja.” 157 

Far from acting against Nazario’s interests by leading to a lack of sympathy 
with the troops’ actions, this situation seems to have served the interests of the 
defense because civilians felt themselves unable to judge the actions of troops 
in a war zone. This understandable civilian diffidence raises a question about 
the provision of MEJA that veterans be tried in federal district courts—and 
reminds one of the misgivings expressed by Everett and others soon after the 
Toth judgment that the facts of a case might be less comprehensible outside the 
war zone to those who were not there. 

Nazario’s defense team pointed to a solution that revisited the old debates 
about the merits of civilian over military jurisdiction: “We believe the Uniform 
Code of Military Justice should be expanded beyond its standard limit, so that 
former military personnel can be tried only by the military,” said the former 
sergeant Joseph Preis, an advocate for Pepper Hamilton. “Currently, the typical 
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enlistment provides the UCMJ with jurisdiction for eight years, which often 
includes four years of active service and four years of inactive reserve service. 
In the latter four years, military personnel can be recalled to active duty and 
then prosecuted under the UCMJ. However, after eight years of service, the 
military no longer has jurisdiction over former service members.” 158 They 
proposed an amendment to the law to allow former members of the armed 
services to be recalled in order to face trial at courts-martial. 159 

Olivia Miller agrees that a civilian jury is simply not equipped to under¬ 
stand, far less judge, the actions of troops in “the fury of combat.” Such a jury 
is likely either to acquit the defendant “because of a hesitation to judge a sol¬ 
dier’s wartime decisions” or to condemn the defendant “due to an ignorance 
of essential combat actions.” In contrast, a jury composed of Nazario’s military 
peers, “who possess an innate understanding of combat actions,” could have 
evaluated the charges against him more knowledgeably. Although patriotism 
and promilitary sentiments are bound to permeate a military courtroom, 
Miller believes that a military panel “strives to uphold the reputation of the 
military profession and will not hesitate to convict a renegade soldier for 
unauthorized conduct that shames the United States military.” 160 

Yet coming to such a conclusion based on the limited experience of the 
prosecutions so far conducted under MEJA would be hasty. The specific fea¬ 
tures of the Nazario case make it unwise to extrapolate from its outcome and 
generalize it to others. The evidence presented—marred by an evidentiary gap 
resulting from the refusal of the three witnesses to the killings (who were also 
the alleged perpetrators) to testify about what they saw—may have made a 
conviction impossible by any legal forum. The trial judge promised Sergeants 
Weemer and Nelson that their testimony could not be used against them 
in their own trials, but they nevertheless refused to testify and were willing 
to face the additional charge of contempt of court as a result. 161 Because the 
defense would be unable to cross-examine Weemer, the trial judge granted 
a defense motion to suppress his taped confession that he, Nelson, and Naz¬ 
ario killed the Iraqi men. Weemer and Nelson said they would not testify 
against Nazario under any circumstances because they owed him their lives 
for his actions during the Iraq deployment; after the trials were completed, 
prosecutors dropped the contempt charges “in the interests of justice” even 
though the two men’s silence had thwarted the prosecution of their comrade 
and leader. 162 The jurors did hear the recording of a telephone call between 
Nazario and Nelson, recorded at the behest of the NCIS, in which Nazario 
appeared to admit ordering the killings. 163 Two jurors thought that the tape- 
recorded evidence raised questions, though, about who gave the orders, Naz¬ 
ario or some other person. Ted Grinnell, a thirty-six-year-old real estate agent 
and navy veteran (the only veteran on the jury and the last holdout favoring 
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a conviction before joining the others in their verdict), said, “I was actually 
looking for something from the government to sway me the other way. . . . 
We had no idea about what happened before the trigger was pulled. We didn’t 
get to hear the whole story.” He said he would have voted to convict Nazario 
to “send the military the message it is not above the law,” except the evidence 
was just not there. 164 

A comparison of the trial in federal district court with the courts-martial of 
Nazario’s alleged accomplices does not lead to the firm conclusion that a mili¬ 
tary court is a better forum in which to prosecute crimes committed by U.S. 
troops in combat. In his trial Sergeant Nelson pleaded guilty to two counts of 
dereliction of duty. The plea agreement spared him any jail time and allowed 
him to be honorably discharged from military service, with reduction in rank 
to lance corporal and a suspended sentence of 150 days. 165 “I gave in to the 
peer pressure and now I have to live with it for the rest of my life,” Nelson said 
in an unsworn statement during the sentencing phase of his court-martial, 
expressing remorse for having followed Nazario’s order to shoot rather than 
leaving the house and asking his superiors for help. “It’s like I slapped my own 
family in the face,” he said. 166 

Sergeant Weemer was acquitted of second-degree murder and dereliction 
of duty by a jury consisting entirely of veterans of Iraq and Afghanistan. Paul 
Hackett, a marine reservist who served on Weemer’s defense team, honored 
the marines’ esprit de corps and its motto, Semper Fidelis (“always faithful,” 
colloquially abbreviated as Semper Fi) in his spirited advocacy of Weemer’s 
cause: “You take a 22-year-old American, you shoot at him all day long, you 
make him see his buddies being killed, he has their blood on his boots and 
blouse, and when you don’t see perfection in his decisions you court-martial 
him? It’s absurd.” 167 

The court-martial panel had heard a tape recording in which Weemer con¬ 
fessed that he and the other marines had shot dead four Iraqis after his squad 
suffered its first fatal casualty. 168 Weemer’s defense, however, maintained that 
the man he admitted killing had lunged for his weapon during a chaotic few 
minutes inside the home. (Captain Medina similarly justified his killing of an 
unarmed, wounded Vietnamese woman outside My Lai (4) by saying she had 
made a threatening move before he shot her.) 169 Weemer had not specifically 
raised that defense in two taped interviews with investigators in 2006. Gary 
Solis, a former Marine Corps prosecutor and military law expert, said that 
Weemer’s acquittal follows a pattern: “What you appear to have had here was a 
sympathetic military jury unwilling to find a young man guilty for something 
that happened in combat.” 170 The acquittal was another setback for prosecutors 
at Camp Pendleton, who struggled to win convictions of marines accused of 
wrongdoing in Iraq. It came soon after the Marine Corps’s failure to achieve 
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the conviction at court-martial of several suspects in a massacre committed by 
Kilo 3/1, although not by the same individuals, at Haditha in 2005. 171 

The leniency shown in the case of the Fallujah killings mirrors the outcome 
of similar events in Vietnam. Public reactions to these prosecutions also 
echoed the sympathy many Americans felt toward the perpetrators of the My 
Lai massacre. A complaint about Weemer’s prosecution, in response to an 
article about his acquittal, could have come from four decades earlier: 

Oo-Rah! Justice at Last for our Boys!!!! As the mother of a Marine it just 
burns me that we are charging our boys with murder for shooting the 
ENEMY. When you are fighting an enemy that refuses to identify them¬ 
selves by wearing a uniform, act like they are your friend one minute and 
blow you up the next, the only way to stay alive is to work with the premises 
that EVERYONE is the ENEMY until proven otherwise.... when someone 
(other than an American) gets killed, everyone wants to call it Murder? Its 
WAR, and sometimes non-combatants die, sometimes you do things that, in 
another time, another place, you wouldn’t do. But it’s War! And that is why 
they call it HELL. 172 

In response to a suggestion by another participant in the discussion that the 
Iraqis in the Fallujah killings should have been treated as prisoners and not 
summarily shot, another member of the public wrote, “They were ordered to 
kill them, you are a Marine, you follow orders PERIOD! Besides they killed 
one of ours! Should have taken out the entire town!” And sounding like the 
draft board members and veterans who, in the wake of the My Lai prosecu¬ 
tions, said they could not countenance sending more young Americans into 
the armed forces, Jerry, a Vietnam veteran, said, 

I’m amazed that any young american, will volunteer for service, in the mili¬ 
tary. We take thesje] young people!,] spend [s]ome months, teaching them 
how to kill and destroy. We saddle them with rules of engagement, that 
get them killed for no reason except politicians, want to wear a white hat, 
awarded by the rest of the world.... I am an ex marine, who, served in Viet 
Nam, one of the things I was always confident about, was that, my officers, 
would take care of me. Now, I have my doubts. I couldn’t with a clear con¬ 
science, recommend to a young person, that they go into the corps. 173 

It is difficult to condemn these American citizens for their allegiance to the 
troops their nation sent into harm’s way or for the relative value they place on 
the well-being of those troops against the lives of the Iraqi people, who remain 
strangers and abstractions to most Americans. When all most American civil¬ 
ians know about Iraq is the dusty, sun-baked battle scenes on the television 
news, stories of corrupt governments and ethnic cleansing, and the threat of 
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roadside bombs and fanatical insurgents, one ought not to be surprised when 
the public places its loyalty to its family members and compatriots on a higher 
plane than any concerns about Iraqis. But this recognition cannot help but be 
a reminder of how little has changed in the decades since another generation 
of Americans respected the same scale of values in saving all their sympathy 
for the perpetrators of the massacre at My Lai while devaluing the lives of the 
Vietnamese civilians they killed. 

Given that it proved difficult to persuade a jury of marines to convict a fel¬ 
low marine for his actions in a combat zone, one cannot conclude, as Preis 
does, that the outcome of the Nazario trial is explained by its being heard 
before a civilian jury. Although the totality of the evidence, including the 
interviews that were barred from consideration by the jury, seems to prove that 
the marines killed unarmed captives, it was problematic to determine precisely 
what happened, above all because of the omerta practiced by the only living 
witnesses, the alleged perpetrators. The record in case law is not yet sufficient, 
therefore, to establish whether the civilian courts are in general an effective 
forum in which to try crimes alleged against military veterans. 

Although the first, the Nazario case is not the only trial of a veteran under 
the provisions of MEJA. A second MEJA case tried by a federal district court is 
that of former Pfc. Steven Dale Green, a veteran of the 101st Airborne Division 
and an admitted perpetrator of an especially brutal crime in Mahmudiya, Iraq, 
on March 12, 2006. That day Green and three other soldiers entered the home 
of an Iraqi family, gang-raped Abeer Qassim Hamza, a fourteen-year-old girl, 
then killed her and burned her body, and at some point in the attack killed her 
parents and her six-year-old sister in order to leave no witnesses behind. They 
attempted to disguise their crime by using the household’s AK-47 weapon to 
kill the family and make the killings appear to have been committed by insur¬ 
gents. One reason the killings aroused the suspicion of other American troops 
who investigated the scene was that the AK-47 jammed, and Green used a 
shotgun, a weapon used almost exclusively by Americans in Iraq, to kill two 
members of the family. 174 

There were repeated warnings that Green was likely to commit such 
a crime. He repeatedly told his superiors about his desire to kill Iraqi civil¬ 
ians. In December 2005, at a meeting with his brigade commander, a colonel, 
Green asked, “Why can’t we just shoot them all?” He told a psychiatric nurse 
practitioner with the rank of lieutenant colonel that he was obsessed with kill¬ 
ing Iraqis. Yet he was declared fit to return to combat “with little more than a 
pep talk and a pat on the back.” The sequence of events demonstrates a lack of 
accountability by higher officers for the crimes committed by the troops they 
supervise and command. 175 During the sentencing phase of the trial one of the 
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officers who had declared Green fit to return to duty said that such murderous 
sentiments had been expressed by other members of the unit and were not 
uncommon among troops in combat. 176 

When Sgt. Tony Yribe heard Green confess to having been the sole perpe¬ 
trator of the crime, he told Green he should report to the so-called Stress Tent 
with a psychiatric problem and leave the military. Yribe did not want to probe 
further in an investigation of the crime, even though it appeared unlikely 
Green had committed it alone. Diagnosed with a preexisting psychiatric disor¬ 
der, Green was sent home to the United States and honorably discharged from 
the army in May 2006. 

This did not end the matter, though. A fellow soldier, Pfc. Justin Watt, heard 
about the killings and was dissatisfied with Yribe’s attempt to sweep the mat¬ 
ter aside. He gathered evidence sufficient to allow the other perpetrators to 
be identified. The matter was taken up by Watt’s commanders. Soon the con¬ 
fessions of several conscience-stricken soldiers established their guilt. Still in 
uniform when the crime was officially investigated, they were tried at court- 
martial, convicted, and sentenced to long terms of detention: ninety years and 
one hundred years in the military’s maximum-security prison at Fort Leav¬ 
enworth, although all will be eligible for parole in ten years or less. 177 These 
sentences seem to indicate that the leniency shown to troops serving during 
the Vietnam War may become a thing of the past, although the recent record 
in this area is mixed. 

In May 2009 the civilian jury in Green’s district court prosecution under 
the MEJA statute found him guilty of aggravated sexual abuse, murder, and 
other crimes. 178 Green’s defense team had tried, unsuccessfully, to have him 
reinducted into the army so that he could face trial by court-martial—an 
indication that in the minds of his lawyers, even though the evidence against 
Green was overwhelming, he faced the prospect of getting a lighter sentence 
if he was judged before a panel of his former peers in the armed forces. In this 
they made a well-founded bet, first, because under the UCMJ convicts have a 
chance of obtaining parole after ten years, an option not always available under 
federal law; and, second, because since 1961 the army has not executed anyone 
convicted and sentenced to death by a court-martial. 179 In the district court 
Green did face the death penalty, and the Justice Department refused to take 
it off the table in return for the offer of a guilty plea. Perhaps that decision was 
made out of concern for the image of the U.S. military in the eyes of Iraqis, 
since the relatives of the murdered family were saying that nothing less than 
capital punishment would suffice for the crimes Green committed. 180 Solis 
remarked that the decision to prosecute Green in the federal district court 
“undoubtedly reflects political pressure to ensure the most severe punishment 
for the crime’s alleged ringleader.” 181 In the event, Green was sentenced to life in 
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prison. 182 Watt, the whistle-blower, received death threats after Green and the 
other perpetrators were sentenced, just as the helicopter pilot Hugh Thomp¬ 
son once had for reporting to his superiors the bloodbath he saw taking place 
at My Lai. 183 

The convictions in the Mahmudiya case were made almost inevitable 
because Green and the others confessed to their crimes before and during the 
investigation; the acquittal in the Nazario case was similarly a near foregone 
conclusion because of the suspects’ refusal to confess to the alleged crimes 
and because the perpetrators left no remaining eyewitnesses who might have 
described what happened. It is therefore difficult to draw any certainties about 
the likelihood of successful prosecution of military veterans by civilian courts. 
The weakness of the case against Nazario, the statement by the veteran juror 
after that trial, and the verdict in the Green trial rule out the easy assump¬ 
tion that civilian juries will be unwilling to convict military veterans; yet the 
overwhelming strength of the evidence in the Green case should also warn 
against assuming that civilian juries will be ready to second-guess the actions 
of troops when the facts of the case leave room for doubt about the justification 
of their actions. As far as a general assessment of the effectiveness of MEJA in 
prosecuting veterans is concerned, metaphorically the jury is still out. 


CONCLUSION 


“The One Significant Holdout” 


Why was MEJA finally passed at the end of the twentieth century after decades 
of legislative inaction? And how can one square the further closing of the 
jurisdictional gap through the extension of the UCMJ with the Bush admin¬ 
istration’s repudiation of international legal standards in its approach to the 
“war on terror,” its use of torture, and its congressionally endorsed resistance 
to the International Criminal Court (ICC)? The record reveals that the wish 
of the United States to retain primary jurisdiction over its troops, private 
security personnel, and veterans led it finally to pass laws that permitted the 
enforcement of generally acknowledged legal standards in its own courts lest 
an international or foreign court invoke its jurisdiction over their offenses. The 
new legislation did not emerge from a new attitude on the part of legislators; 
rather, in passing laws that allowed the assertion of primary jurisdiction over 
U.S. nationals, Congress demonstrated the same attitude of skepticism and 
hostility toward foreign and international courts that was evident throughout 
the decades considered by this book. 

The motives leading to the passage of MEJA are already apparent in the con¬ 
gressional hearings and scholarly commentary preceding the passage of the 
War Crimes Act and in the testimony and commentary regarding the potential 
jurisdiction of the ICC. In the mid-1990s, as the War Crimes Act was moving 
toward passage in Congress, the initial support of the United States for the cre¬ 
ation of a permanent, United Nations-sponsored international criminal court 
had begun to waver. The ICC, unlike the International Court of Justice, which 
adjudicates conflicts among nations and makes judgments to which nations, 
not individuals, are subject, would be able to try individuals who violated 
international humanitarian law and the law of war. Despite its initial favorable 
interest in the creation of the ICC, the United States soon began dragging its 
feet regarding the proposed court. One of the principal points of contention 
was whether U.S. nationals would ever be subject to prosecution by the court. 
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Robinson Everett had never stopped arguing the need to fill the jurisdic¬ 
tional gap by providing for an American forum in which war crimes could 
be prosecuted. 1 He “worked closely” with legislators to enact the War Crimes 
Act, which would allow at least some currently unprosecutable suspects to be 
tried in U.S. courts, while also fulfilling the decades-long obligation of pass¬ 
ing legislation that implemented the Geneva Conventions. 2 In congressional 
hearings Everett argued that the prospect that Americans might be prosecuted 
by an international tribunal made it imperative to establish a judicial forum in 
the United States in which the same alleged crimes could be prosecuted and 
suspects would enjoy the procedural and constitutional protections familiar in 
American law: “Our having jurisdiction may protect us in situations where we 
need to be able to say we want to deal with our people; we don’t want to sur¬ 
render them to an international court or to extradite them somewhere else.” 3 
The motive could not have been more clearly stated: the creation of a judicial 
forum that closed the jurisdictional gap, by allowing for prosecution of Ameri¬ 
can defendants in a U.S. court, would “protect us” by providing a rationale on 
which to refuse to surrender those nationals or allow them to be extradited 
“somewhere else.” 

Everett reminded Congress of the long-standing efforts by Ervin to fill the 
jurisdictional void and contemplated occasions not only when an Ameri¬ 
can national or a person in American custody would be accused of having 
violated treaty provisions, but also when demands would be made that the 
suspect be delivered for trial in the courts of the foreign country where the 
alleged crimes occurred or in an international criminal court. He pointed 
out that in such a situation, “if American courts have jurisdiction to try the 
accused for the alleged offense, a basis exists for conducting the trial in our 
own courts, where important procedural protections exist. However, if our 
courts lack jurisdiction, treaty obligations may require the United States to sur¬ 
render the accused or detain the accused for trial elsewhere. In short, I believe 
that broadening the jurisdiction of American courts may in some instances 
assure procedural protections for any of our own citizens who are accused 
of grave breaches of international law and may allow our country to ‘wash 
its own dirty linen.’” 4 Thus the longtime concern with the constitutional and 
procedural rights of U.S. troops and citizens with which Ervin had been pre¬ 
occupied encouraged the passage of legislation that would begin to plug the 
jurisdictional gap. 

Michael Mathesan, the principal legal adviser for the State Department, said 
in the hearing preceding passage of the War Crimes Act that “the United States 
has played a leading role in international efforts to bring to justice those who 
have committed war crimes and other violations of international humanitar¬ 
ian law.” 5 He reminded Congress, however, that the United States had not 
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immediately passed legislation required to enforce the Geneva Conventions’ 
prohibition of grave breaches because it believed at the time that the United 
States already possessed laws necessary to prosecute those who committed 
such acts. He recounted how the courts had arrived at decisions that struck 
down military courts’ jurisdiction over offenders who were not in active mili¬ 
tary service. This, he said, appeared to impose on the United States an obliga¬ 
tion to correct that anomaly. Like Everett, he suggested that passage of the War 
Crimes Act would also allow the United States to reinforce its claim to primary 
jurisdiction over U.S. citizens accused of grave breaches of the convention. 6 

The as-yet-unconstituted ICC was not the only international legal forum in 
which war crimes prosecutions might be conducted. The United Nations had 
shown a new propensity in the 1990s to set up ad hoc tribunals, such as those 
covering the former Yugoslavia and Rwanda, when a nation-state was unable 
or unwilling to prosecute its citizens. 7 This new situation rendered the con¬ 
tinued existence of pockets of national-jurisdictional immunity increasingly 
incongruous and potentially susceptible to assertions of foreign-country or 
international jurisdiction. Moreover, the United States, until it passed the War 
Crimes Act, could have found itself in an embarrassing situation: it claimed 
Geneva protections for its civilians in foreign war zones; it therefore seemed 
anomalous that it had failed to pass legislation allowing it to comply with the 
conventions’ requirements regarding the control of those civilians. 8 

There were thus multiple motives for the passage of the War Crimes Act: 
first of all, the statute would fulfill the overdue responsibility to pass legislation 
implementing the Geneva Conventions; it would also allow the United States 
to assert the jurisdiction of its courts over any of its nationals who might be 
accused of war crimes rather than surrendering them to a foreign or inter¬ 
national court. These twin purposes combined with a concern for the United 
States’s international image. Bringing it into line with international legal stan¬ 
dards by allowing it to prosecute its own troops and nationals would sustain its 
image as an upholder of the law. A high-ranking Pentagon lawyer said in rec¬ 
ommending passage of the War Crimes Act, “The United States, as a political 
matter, should be seen as fully in conformity with its international obligations 
in this very sensitive area.” 9 

After Congress passed the War Crimes Act in 1995, the United States 
vacillated between supporting the ICC, while trying to modify its mode of 
operation in order to protect U.S. interests, and withdrawing its support. After 
President Clinton made some favorable references to the ICC, his administra¬ 
tion was insisting the court be controlled by the U.N. Security Council, which 
would have allowed the permanent members, including the United States, the 
right of veto over prosecutions. 10 After unsuccessfully seeking guarantees that 
U.S. nationals would never be subject to its jurisdiction, Clinton refused for 
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a considerable time to sign the Rome Statute, which founded the ICC. 11 The 
United States managed to increase the deferral to national jurisdictions in the 
regime of complementarity (apportioning jurisdiction to national courts and 
the ICC), but not as much as it sought. It successfully defeated the attempt to 
establish universal jurisdiction, but it did not manage to delete the provision of 
the Rome Statute that would allow the troops of a nonsignatory country to be 
prosecuted if they committed crimes on the territory of a signatory. 12 

The Justice Department, the Defense Department, and conservatives 
in Congress were suspicious of the court because of worries that it might 
infringe on Americas sovereignty. In hearings on the ICC, Sen. John Ashcroft 
expressed concern that “Americans could be dragged before this court and 
denied the protection of the Bill of Rights.” If there is one critical component of 
sovereignty, he argued, “it is the authority to define crimes and punishments.” 13 
Ashcroft was repeating decades-old arguments used in the fifties about the 
intrusion of “treaty law” on U.S. sovereignty. Likewise, the former defense 
secretary Caspar Weinberger cited the constitutional rights that any Ameri¬ 
can defendants brought before the ICC would no longer enjoy: trial by jury, 
protection against self-incrimination, and the right to cross-examine prose¬ 
cution witnesses. He said the concept of the court “tests whether the idea of 
sovereignty exists any longer. And it is a very major step along the road toward 
wiping out individual national sovereignty.” 14 

By 1998 opposition by the United States to the ICC coalesced around the 
firm conviction that there should not be even the slightest possibility that any 
American should be subject to judgment or even oversight by the court. The 
U.S. ambassador-at-large for war crimes issues, David Scheffer, recalling the 
obstacles posed by the Washington bureaucracy, writes, “Every deliberation 
turned on the fear of prosecution of American soldiers and officials rather 
than considering the larger picture of ending atrocity crimes in our time.” 15 
This “absolutist” stance of opposition to the ICC was shared by the Pentagon 
and by Jesse Helms, the chair of the Senate Foreign Relations Committee, 
which would have received any proposal to ratify the treaty founding the 
court. Scheffer, who led the American delegation negotiating the terms of the 
treaty establishing the ICC, chafed against statements by Helms and his aides 
that undercut the position of the United States in the negotiations over the 
treaty that would establish the court; he, too, however, stated that the troops 
of the sole remaining superpower had a “unique peacekeeping role” and are 
“uniquely subject to frivolous, nuisance accusations by parties of all sorts.” 16 
However, a more serious problem for the United States than “frivolous” accu¬ 
sations was that a state party might bring a well-founded accusation against 
an American national, one that could not be swept under the rug; and that 
any failure to cooperate with a prosecution that the United States was unable, 
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because of gaps in the law, to try in its own courts would have diplomatic 
repercussions. 

After the president signed the War Crimes Act into law, Everett specified 
one of its benefits: according to the principle of complementarity, the existence 
of the act allowed the United States to assert its primary jurisdiction over an 
alleged war crime committed by a U.S. soldier or citizen. “If an American 
servicemember or civilian is charged with conduct that falls within the [War 
Crimes Act],” Everett wrote, “the principle of complementarity would autho¬ 
rize the United States to demand that the accused be tried in a federal district 
court, rather than in the ICC.” But the War Crimes Act had not fully plugged 
the jurisdictional gaps and did not cover all the crimes that are the subject 
of the Rome Statute establishing the ICC. Everett pointed out that Congress 
needed to legislate further in order to prohibit crimes coextensive with those 
covered by the Rome Statute. 17 

The fears of an invasion of American jurisdiction if the United States joined 
the court were largely exaggerated. The ICC’s rules established that it would 
exercise jurisdiction over an alleged crime only when the state that would 
normally exercise jurisdiction was unable or unwilling to carry out an inves¬ 
tigation and prosecution. A case would be inadmissible if the crime was being 
investigated or prosecuted by that state. But this principle obviously could 
apply only in cases in which a state had jurisdiction. This circumstance intro¬ 
duced an additional motive for the United States to close the jurisdictional 
gaps which denied its courts jurisdiction over certain crimes and suspects. 

The articles of the Rome Statute dealing with issues of jurisdiction and the 
admissibility of cases to the court applied equally to nonsignatories of the stat¬ 
ute (referred to in the treaty as states) as to signatories (states parties). The 
United States rejected altogether the jurisdiction of the ICC over the citizens 
and nationals of nonsignatories as a matter of principle. Nevertheless, the pas¬ 
sage of laws plugging the jurisdictional gaps would install an additional safe¬ 
guard against an ICC prosecution of U.S. nationals. If the United States could 
assert its primary jurisdiction over alleged crimes committed by its troops or 
the private contractors serving with them, and if it made a plausible claim that 
it had investigated or would investigate the allegation, the ICC would regard a 
case against an American national as inadmissible. 18 

This circumstance was plainly recognized by Scheffer several years after the 
founding of the court. He stated that under the principle of complementarity, 
a nation’s ability to prosecute the same crimes found in the ICC’s jurisdiction 
“essentially shields that nation’s nationals from ICC scrutiny.” Because they had 
passed laws incorporating genocide, crimes against humanity, and war crimes 
into their domestic penal codes, he said, “paradoxically, some of America’s 
allies, as states parties to the Rome Statute of the ICC, now are more insulated 
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from ICC investigation than is the United States, even as a non-party to the 
Rome Statute.” While Scheffer’s article advocated laws penalizing “atrocity 
crimes,” the logic he laid out applied to any gap in jurisdiction. 19 The important 
point for my argument is the acknowledgment that the principle of comple¬ 
mentarity provides a motive for the United States to shield its nationals from 
the ICC by establishing its jurisdiction over crimes not already covered by its 
domestic laws. This line of reasoning was articulated in the period immedi¬ 
ately preceding the passage of MEJA. As Everett argued in 2000, “The ability of 
the United States to prevent the trial of American servicemembers by the ICC 
will be greatly enhanced if U.S. courts have jurisdiction to try servicemembers 
for any crime that falls within the ICC’s jurisdiction.” 20 

By the time the House of Representatives held hearings on MEJA in 2000, 
the international legal context afforded further reasons for asserting jurisdic¬ 
tion by the United States over Americans suspected of breaches of interna¬ 
tional law. The universal jurisdiction that existed under a number of treaties, 
like the Geneva Conventions, enabled any state party to try anyone accused of 
the crimes in question, and that principle was now beginning to be seriously 
applied. Plaintiffs and criminal complainants were also asserting the extra¬ 
territorial applications of national laws. 21 In the 1990s, for example, courts in 
Germany and Denmark invoked universal jurisdiction to try defendants for 
crimes committed in the former Yugoslavia. 22 The precedent-setting example 
of a court’s attempting to enforce international law against a former national 
leader under the principle of universal jurisdiction was the action of Judge 
Baltasar Garzon of Spain, who issued an international warrant against Augusto 
Pinochet for crimes he committed in Chile. The warrant led to Pinochet’s 
arrest in London in 1998. 23 Such events, coupled with the imminent founding 
of the ICC, augured the advance of universal jurisdiction. As Wolfgang Kal- 
eck argues, the arrest of Pinochet a few months after the Rome conference in 
which the statute establishing the ICC was negotiated “motivated and empow¬ 
ered human rights organizations, lawyers, prosecutors, and judges all over the 
world to prosecute human rights violations in domestic and international fora 
and to apply transnational strategies of using criminal law to bring dozens of 
war criminals and perpetrators of crimes against humanity to justice.” 24 Even 
if the United States succeeded in blocking the establishment of universal 
jurisdiction in the ICC, which it was determined to do, the concept of justice 
without borders appeared to be advancing. 25 

In the context of opposition by the United States to international and for¬ 
eign court jurisdiction over its nationals, the inability of American courts to 
prosecute defendants who fell outside their jurisdiction was both anomalous 
and unappealing: Robert E. Reed, the associate deputy general counsel for the 
Department of Defense, stated at the House hearing on MEJA that “the inability 
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of U.S. authorities to adequately respond to serious misconduct within the 
civilian component of the U.S. Armed Forces, presents the strong possibility 
for embarrassment in the international community, increases the possibility 
of hostility in the host nations local community where our forces are assigned, 
and threatens relationships with our allies.” 26 

The wish to protect the rights of American defendants by plugging the 
jurisdictional gap and hence shielding them from prosecution by a foreign 
or international court is unmistakable in other testimony given at the House 
hearing on MEJA: “Individuals accused of [serious criminal offenses overseas] 
are entitled to no less due process and fairness and other constitutional protec¬ 
tions than they would if they were accused in the United States;” 27 “This legis¬ 
lation actually provides those U.S. constitutional protections and due process 
guarantees that these civilian employees and others accompanying our forces 
overseas would not otherwise enjoy, such as when jurisdiction to investigate 
and prosecute rests with the foreign country in which these employees find 
themselves assigned;” 28 “We have civilian employees, contractor personnel, in 
over 100 countries around the world. It is in our interest... to ensure that they 
are not subjected to the potentially draconian jurisdiction of whatever state we 
happen to be operating in.” 29 Plugging the jurisdictional gap by passing MEJA 
would, according to this reasoning, establish a U.S. forum in which accused 
Americans could be tried, and, just as important, it would permit the jurisdic¬ 
tion of a U.S. court to be invoked, whether or not a prosecution eventuated, 
sparing the defendants the “potentially draconian” jurisdiction of a foreign 
court. 

This historical record adds depth to the view that Judge Cabranes’s prompt¬ 
ing of Congress in Gatlin was the precipitating event spurring passage of 
MEJA. Fidell regards Cabranes’s order that his opinion be sent to the congres¬ 
sional committees as the act that goaded Congress into passing MEJA. 30 As 
he points out, the jurisdictional gap had existed for decades, and there had 
been numerous legislative proposals to fill it as well as extensive discussion 
in law reviews, all to no avail. 31 Cabranes’s action sparked legislative action. A 
circuit court similarly finds that Gatlin “prodded Congress” to act. 32 But Glenn 
R. Schmitt, who helped draft the MEJA bill and played a crucial role in its pas¬ 
sage, says that the circuit court is “simply wrong” about this matter. Cabranes 
may have encouraged legislators to vote for the bill, but his opinion played 
no part in the committee process that drafted the bill and brought it before 
Congress. As Schmitt points out, the Senate Judiciary Committee reported the 
MEJA bill favorably to the full Senate in June 1999, “long before we learned 
about Gatlin.” 33 By the time the Gatlin case was decided in the summer of 
2000, the House Judiciary Committees Subcommittee on Crime had already 
voted favorably on the bill. 34 
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If Gatlin encouraged legislators to pass MEJA, the historical context in 
which Cabranes delivered his opinion helps explain its impact. The need to 
close the jurisdictional gaps arising from Toth and the Covert line of cases was 
unchanged, in legal terms. What had altered was the surrounding situation. 
The most crucial political and diplomatic precondition for passage of the law 
was the implicit pressure coming from the imminent creation of an interna¬ 
tional criminal court and the risk to American servicemembers of prosecution 
in foreign courts, which was repeatedly cited in the hearings leading to the 
enactment of the gap-closing laws. The most significant military circumstance 
was the increased number of U.S. troop deployments overseas in the 1990s, 
coupled with the expanding reliance on civilian employees of the armed ser¬ 
vices and private security contractors. In principle, the courts in the nations 
where U.S. forces were engaged might have exerted jurisdiction over the civil¬ 
ians, but in some countries that was not a practical or politically attractive 
possibility. For example, in Somalia there was no functioning court system; in 
Saudi Arabia the local courts functioned under Islamic law. 35 

On the last day of the period allowed for signature and shortly before leav¬ 
ing office, President Clinton signed the Rome Treaty establishing the ICC, but 
he made it clear he did not recommend that his successor, George W. Bush, 
submit the treaty to the Senate for ratification “until our fundamental con¬ 
cerns are satisfied.” Among these were the wish to protect U.S. officials from 
“unfounded charges” and Clinton’s objection to the court’s possessing jurisdic¬ 
tion over American personnel before the United States ratified the treaty. The 
reason for his signing, he explained, was that the United States, as a signatory, 
would be able to influence the evolution of the court. 36 

In May 2002 President Bush formally renounced the Rome Treaty that 
established the ICC. Conservative Republican opponents of the court intro¬ 
duced the American Servicemembers’ Protection Act (ASPA, nicknamed 
the Hague Invasion Act), which empowered the president to send in the U.S. 
military to rescue any American soldiers held by or on behalf of the ICC. 37 The 
legislation set out to sabotage the court by prohibiting military assistance to 
any country that was party to the ICC, although it exempted NATO members 
and other major non-NATO allies from the sanctions. In August 2002, Bush 
signed ASPA into law. 38 

Echoing the decades-old concerns expressed by Ervin and by opponents of 
“treaty law,” the ASPA statute includes a passage that establishes its motive: 
“Any American prosecuted by the International Criminal Court will, under 
the Rome Statute, be denied procedural protections to which all Americans 
are entitled under the Bill of Rights to the United States Constitution, such as 
the right to trial by jury.” The wording of the statute asserts the right of mem¬ 
bers of the U.S. armed forces to be free of the risk of prosecution by the ICC 
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and affirms the obligation of the U.S. government to protect them from such 
prosecutions. 39 The statute repudiates the jurisdiction of the ICC over U.S. 
nationals: “It is a fundamental principle of international law that a treaty is 
binding upon its parties only and that it does not create obligations for non- 
parties without their consent to be bound. The United States is not a party to 
the Rome Statute and will not be bound by any of its terms. The United States 
will not recognize the jurisdiction of the International Criminal Court over 
United States nationals.” 40 

ASPA prohibited the United States from participating in peacekeeping 
operations unless the country in which the troops were to be deployed was not 
a party to the ICC or unless it had signed an Article 98 agreement with the U.S. 
government preventing the ICC from moving against U.S. troops stationed 
in that country. 41 The Bush administration threatened to cut off development 
assistance to any nation that refused to guarantee Americans immunity from 
prosecution at the tribunal. 42 The cut-off of military assistance took effect in 
July 2003, and the Nethercutt Amendment made good on the threat of cutting 
off economic assistance to any country that was a party to the ICC and that 
did not guarantee to immunize U.S. troops stationed in that country from 
prosecution by the court. 43 The United States managed to pressure one hun¬ 
dred nations into signing Article 98 agreements, bilateral agreements in which 
each state promised it would not surrender citizens of the other to the ICC and 
which were a condition of the United States resuming economic and military 
assistance. 44 Such bullying and blackmail tended to provoke resentment and 
countermeasures by U.S. allies. 45 The conflict over the ICC is thus one indica¬ 
tion of the diplomatic and political difficulties that beset the United States as a 
result of its exemptionalist position regarding international law. 

The ICC has been a disappointment to those who foresaw in its founding a 
new era in the administration of international justice. In practice, the operation 
of the court has been vastly expensive, slow, and limited in its achievements. 
These criticisms would not be so serious were it not for the fact that the ICC has 
demonstrated partiality in the meting out of justice: the accused and the con¬ 
victs have for the most part been the leaders of African governments and rebel 
movements. 46 The court did not list the crime of aggression under its prosecut¬ 
able offenses until 2010, and, despite its refusal to join the court, the United 
States was able to persuade the delegates at the ICC review conference to defer 
any prosecution of this crime until 2017 at least. 47 Consequently, absent from 
the court’s penal sanctions have been such malefactors as George W. Bush and 
Tony Blair, whose crimes include the launching of aggressive and preventive 
war lacking the sanction of the United Nations. So long as such delinquency 
remains immune from the operation of international justice, the ICC’s claim to 
administer the law impartially and evenhandedly will ring hollow. 48 
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Under the Obama administration the United States has softened its opposi¬ 
tion to the ICC. In its National Security Strategy of May 2010 the administra¬ 
tion summarized its position toward the court in the following way: “From 
Nuremberg to Yugoslavia to Liberia, the United States has seen that the end of 
impunity and the promotion of justice are not just moral imperatives; they are 
stabilizing forces in international affairs. The United States is thus working to 
strengthen national justice systems and is maintaining our support for ad hoc 
international tribunals and hybrid courts.” 49 The attraction of ad hoc tribunals 
and hybrid courts is that they target particular classes of defendant and do not 
seek the broad jurisdiction that might bring U.S. nationals and troops within 
the reach of international justice. 

The statement continues, “Although the United States is not at present a 
party to the Rome Statute of the International Criminal Court, and will always 
protect U.S. personnel, we are engaging with State Parties to the Rome Statute 
on issues of concern and are supporting the ICC’s prosecution of those cases 
that advance U.S. interests and values, consistent with the requirements of U.S. 
law.” The statement that the United States will “always protect U.S. personnel,” 
without regard for the possibility that there might be a valid criminal case 
against them, represents a continuation of the country’s insistence on immu¬ 
nity from prosecution in foreign and international courts for its citizens and 
troops. The spirit of the Hague Invasion Act lives on. 

The Obama administration states that it supports the ICC’s prosecutions 
and offers assistance in response to specific requests from the ICC prosecu¬ 
tor and other court officials, consistent with American law, when it is “in U.S. 
national interest” to do so. Since November 2009 the United States has par¬ 
ticipated in an “observer capacity” in meetings of the ICC Assembly of States 
Parties. 50 Stephen J. Rapp, the U.S. ambassador-at-large for war crimes issues, 
stated, “While we have not made the decision ourselves to ratify the Statute of 
Rome,... we have offered to assist the Prosecutor and Registrar in each of the 
current cases of the ICC, seeking ways consistent with our law to help with wit¬ 
ness protection and relocation, information-sharing, and the arrest and trans¬ 
fer of fugitives.” 51 Indeed, a sort of middle ground, “cooperating behind the 
scenes, assisting in detentions, sharing intelligence, and providing other sorts 
of background support” without joining the court or accepting its jurisdiction 
over Americans, had been a long-planned-for outcome of the negotiations if 
other states did not agree to the concessions the United States demanded. 52 

The selective cooperation of the United States with the ICC perpetuates the 
situation of asymmetry that was the starting point of this book’s argument. 
Why should the United States be allowed to participate in the operation of 
the court when it refuses to join the court and opposes the court’s jurisdiction 
over its nationals and troops? To the extent that the United States currently 
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cooperates in the court’s operation, it acts on the side of the prosecutor. It is 
unacceptable for an entity to administer justice when it is not accountable to 
that justice. For the ICC and the signatories of the Rome Treaty to cooperate 
with a nonsignatory United States that pursues “U.S. interests” while continu¬ 
ing to “protect its personnel” is to acquiesce in a situation of legal asymmetry 
and to legitimize the American exemption. 

Offers of prosecution-related assistance to a court that lacks a police force 
of its own may inveigle the signers of the Rome Treaty into allowing the 
United States to play an in-between role, half in and half out of the interna¬ 
tional court, lending the weight of its military apparatus to the enforcement 
of international law while keeping a distance commensurate with the special 
international responsibilities it claims. Some may feel convinced by the argu¬ 
ment that America’s role as global enforcer makes it a target for politically 
motivated prosecutions and that the international community benefits from 
allowing it a monopoly over the prosecution of its own; others may wish to 
believe that allowing the United States a measure of involvement in the ICC 
will encourage it to re-sign the Rome Treaty and become a full participant in 
the court. The history of the past half century and more cautions against any 
such belief. 

If the United States is permitted to adopt a sort of halfway involvement in 
the ICC—cooperating in “information-sharing, and the arrest and transfer of 
fugitives” without joining the court and hence embracing the possibility that 
its own nationals will be subject to ICC prosecution—no one knows how the 
story will end, but one can predict the next chapters. The halfway status is likely 
not to be a transitional stage but will perfectly suit American policymakers. Its 
prolongation and eventual permanency will sediment the American exemp¬ 
tion and American immunity. As we recall from the discussion of customary 
international law, a set of institutional arrangements, if unchallenged, assumes 
the status of custom, and there is no affront to justice that cannot imaginably 
become normalized when it is backed up by the unchallenged military capa¬ 
bility of a self-satisfied superpower. The decades in which U.S. veterans could 
get away with murder because year after year the U.S. government allowed a 
jurisdictional gap to exist remind us of this basic truth about the capacity of an 
unrivaled power distractedly to tolerate its own delinquency, while the world 
looks on. 

The availability of an inadequately resourced MEJA is the perfect comple¬ 
ment to this sort of halfway arrangement. Insufficient as a means of exercis¬ 
ing jurisdiction over the large numbers of private security contractors who 
serve alongside U.S. troops, and likely to be used therefore to prosecute only 
selected, egregious crimes, it nevertheless is a bulwark against the assertion of 
a foreign or international court’s jurisdiction over U.S. nationals. No matter 
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how infrequently and ineffectively it is used, the mere fact that it might be used 
will allow the United States to assert its primary jurisdiction over such defen¬ 
dants. To recall the army judge advocates’ reported view in 1957: a U.S. stat¬ 
ute, although not aimed at actual trials, would allow the United States, under 
SOFA arrangements, to assert its jurisdiction over U.S. nationals it wished to 
spare a trial in a foreign court. One need not be a cynic to see this as the con¬ 
trolling principle according to which the United States ultimately closed the 
jurisdictional gaps: by retaining its jurisdiction over its nationals, it preserves 
its sovereign autonomy from infringement by foreign and international laws. 
Having asserted its jurisdiction, the United States may choose when and when 
not to prosecute. Plugging the jurisdictional gap thereby serves as a stratagem 
to prevent prosecutions as much as to allow them. 

The history of the jurisdictional gap discloses a covert truth about the U.S. 
government’s attitude to the standards of law it has enforced on others and 
professes to respect. Presidents, lawmakers, and judges tolerated a tear in the 
fabric of U.S. law through which murderers passed with impunity. This injus¬ 
tice ought to have brought on international opprobrium, but the scandal is that 
there was no scandal. The world raised not a peep of protest, while American 
power was so overwhelming that it not only shielded U.S. citizens’ rights, as 
its judges proclaimed them, but also consequently immunized criminals from 
prosecution by any court. If we want to understand the tolerance for injustice 
that lies behind the attitude of the United States toward the ICC, we need only 
look back at the half century preceding the court’s establishment and the com¬ 
placency with which America’s leaders for year after year allowed the jurisdic¬ 
tional gap to remain unfilled. 

A mature international community will vindicate the emerging concept of 
sovereignty as responsibility by resolving not to allow the participation in the 
ICC’s operations of any nation that does not subject its citizens and troops to 
the court’s jurisdiction. The nations of the world stand now at a crossroads: one 
way lies a recognition of universal human rights and respect for universally 
acknowledged standards of justice; the other way lies the lasting disfigurement 
of the system of international justice scarred by the American exemption. 
The current situation of asymmetry is unsustainable. The world will become 
one thing or the other: it will be a place where justice is possible or one where 
power prevails and hides its wrongdoing behind the cloak of sovereignty. 
American citizens, officials, legislators, and nongovernmental organizations 
should recognize that the United States has a national interest in strengthen¬ 
ing, not undermining, institutions of international justice. The United States 
should not await the moment when its global hegemony has been challenged 
and surpassed before discovering the benefits of full membership of the con¬ 
cert of nations. 53 
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Given the persistent failure of American politicians to take steps to ratify 
the Rome Treaty, the public’s views appear to be ahead of their leaders’ regard¬ 
ing membership of the ICC. In a survey of opinions about foreign policy 
conducted in 2002, 71 percent of a sample of American respondents said the 
United States should participate in the court. More significant, even when 
another sample in the same survey was primed by being told that U.S. soldiers 
on peacekeeping operations might be brought before the ICC on “trumped- 
up charges,” 65 percent supported the court. 54 In a follow-up survey in 2006, 
71 percent continued to support the ICC, despite the years of fearmongering 
by some of the nation’s leading diplomats and its president. 55 The figure was 
almost unchanged, at 70 percent, in 2012. 56 

Revealing though these surveys are, the polls that actually count are those 
that result in the election of members of Congress and the president. Like their 
predecessors in the 1950s, these officials may well perceive that a respect for 
international law has not been a certain vote-winner on which the results of 
elections turn. The situation is surely ripe for change, though, because unilat¬ 
eralism and lawlessness damage the international standing of the United States 
and concentrate a justified sense of popular grievance onto the chief enforcer 
of an asymmetrical international order. As the New York Times pointed out 
when the United States began to hedge against involvement in the ICC, “It 
looks bad for the U.S. to lecture other countries on human rights and inter¬ 
national standards of decent behavior and then be the one significant holdout 
against a mechanism to uphold those standards.” 57 American immunity from 
foreign and international legal judgment comes at a high cost: resentment 
breeds insecurity; legal immunity heightens political danger. Citizens of the 
United States and of other nations thus share an interest in finally repudiating 
the tyranny constituted by unaccountable power. 
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I n 1955 the Supreme Court ruled that veterans of the U.S. armed forces could 
not be court-martialed for overseas crimes that were not detected until after they 
had left military service. Territorial limitations placed such acts beyond the juris¬ 
diction of civilian courts, and there was no other American court in which they 
could be adjudicated. As a result, a jurisdictional gap emerged that for decades 
exempted former troops from prosecution for war crimes. 

In American Immunity, Patrick Hagopian places what he calls the “superpower 
exemption” in the context of a long-standing tension between international law 
and U.S. sovereignty. He shows that despite the American role in promulgating 
universal standards of international law, the United States has repeatedly refused 
to submit its own citizens and troops to the jurisdiction of international tribunals 
and failed to uphold international standards of justice in its own courts. 

“An impressive, wide-ranging, multi-layered work. Patrick Hagopian uses the 
problem of the jurisdictional gap to open up much larger questions—including 
public attitudes toward military justice and the death of civilians, the hostility 
toward international law and international legal institutions within sections of 
U.S. political culture, and the defensive response of political and military hier¬ 
archies to any effort to link individual war crimes to the principle of command 
responsibility.”— Kendrick Oliver, author of My Lai in American History 
and Memory 
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